












































































































































126. I have, in any event, stated in paragraph 13 of my reasons that at the time I 

took the decision I was satisfied that the application for medical parole 

satisfied the requirements of section 79(1) of the Act. I submit that this is 

enough to dispel the misconception that I took the decision based on the fact 

that the Department could not provide for the same level of care as a tertiary 

hospital. 

AD PARAGRAPHS 106-117 

127. I deny the allegations that are contained in these paragraphs. It is, in 

particular, denied that I unreasonably, irrationally and arbitrarily preferred the 

medical reports of the SAMHS and a single member of the MPAB over the 

recommendation of the MPAB. It an undeniable fact that the SAMHS team of 

doctors are familiar with the Fourth Respondent's health status as their 

patient. I had no reason to doubt their efficiency and competency. The 

contention that seeks to suggest that I preferred the report of Dr Mphatswe 

above that of the MPAB is incorrect and baseless. 

128. Dr Mphatswe is also not the only doctor who recommended the Fourth 

Respondent for placement on medical parole as Dr Mafa also recommended 

placement on medical parole. Dr Mphatswe's report formed part of a collection 

of a body of relevant information that was placed at my disposal in the 

process of the consideration of the matter. 

71 



129. It is therefore, my submission that the picture that the Applicant seeks to 

create in these paragraphs to the effect that I favoured the reports from the 

SAMHS team of doctors and a report from a single member of the MPAB, is 

not correct. 

AD PARAGRAPHS 118-123 

130. I deny the allegations that are contained in these paragraphs. The Fourth 

Respondent's release to his home was a better option than returning him to 

the Correctional Centre. At home the Fourth Respondent would have 

someone with him throughout the night, whilst at the Correctional Centre he 

would be locked-up alone in his hospital cell. 

131. I therefore, deny the contention that is made by the Applicant in paragraph 

123 under reply, to the effect that my decision is unreasonable, irrational and 

arbitrary justifying a review in terms of the principle of illegality and sections 

6(2)(e)(vi), 6(2)(f)(ii) and 6(2)(h) of PAJA. 

AD PARAGRAPHS 124-129 

132. I deny the allegations that are contained in these paragraphs. The comments 

that I made in my reasons as referred to in paragraphs 125 and 126 of the 

supplementary founding affidavit, are selective and misplaced. 
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133. I therefore, need to emphasize that in considering the application for medical 

parole I was not influenced by any other external and/or irrelevant factors 

which had nothing to do with the jurisdictional factors that are set out in 

section 79(1) of the Act. Moreover, the process was sanctioned by the 

provisions of section 75(7)(a) read with section 79 of the Act as already 

explained above. 

134. It is accordingly, my submission that the contentions that are made by the 

Applicant in these paragraphs are ill-conceived. 

AD PARAGRAPHS 130 -135 

135. I deny the allegations that are contained in these paragraphs. It is not correct 

that I did not consider the jurisdictional factor set out in section 79(1 )(b) of the 

Act. It is common cause that the Fourth Respondent is a first time offender 

and the fact that he was found guilty of the crime of contempt of court does 

not necessarily mean that he will re-offend. 

136. I therefore, consider it appropriate to repeat the submissions that I have 

already made above, to the effect that in paragraph 13 of my reasons, I 

specifically stated that I was satisfied that the Fourth Respondent meets the 

criteria set out in section 79(1) of the Act. Reference to section 79(1) covered 

the said section in its entirety. I would have not made reference to the said 

section if I had not satisfied myself that all the jurisdictional factors that are set 

out in the aforesaid section of the Act are met. 
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137. I therefore, submit that the contentions that are made by the Applicant in 

paragraph 135 under reply, to the effect that my decision is reviewable in 

terms of section 6(2)(e)(iii) of PAJA, have no substance and fall to be rejected 

by the Court. 

AD PARAGRAPHS 136-138 

138. I deny the allegations that are contained in these paragraphs. The Applicant 

wants this court to review and set aside my decision and substitute it with a 

decision refusing the Fourth Respondent's application for medical parole. For 

reasons that have been stated above, I deny that my decision is reviewable 

as contended by the Applicant. It should also be stated that for purposes of 

the relief sought by the Applicant by way of an order substituting my decision 

for that of the Honourable Court, the Court has a paucity of information before 

it. Not all the information that was before me when I took the decision is 

before this Honourable Court. It is accordingly, submitted that the relief 

claimed by the Applicant is not implementable. In addition, it is submitted that 

such an order would not accord with the principles that underpin the doctrine 

of separation of powers. 

139. However, in the event of the Honourable Court finding that my decision to 

place the Fourth Respondent on medical parole does fall to be reviewed and 

set aside (which, it is respectfully submitted, is not the case), it is submitted 

that the court ought not to substitute its decision for my decision. The 

Honourable Court should rather remit the matter to the Acting National 
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Commissioner for the reconsideration of the Fourth Respondent application 

for placement on medical parole. 

140. I am further advised that it is settled law that the court will, in terms of section 

8(1 )(c)(ii)(aa) of PAJA, substitute its decision for that of the administrator only 

in exceptional circumstances. It is submitted that the present case is not an 

exceptional case for purposes of the Honourable Court substituting its 

decision for my decision. 

141. Lastly, it is my submission that the Fourth Respondent is currently serving his 

sentence as was imposed on him by the Constitutional Court and it would 

accordingly, be grossly unfair and unlawful for the Court to direct that the time 

that the Fourth Respondent was out of incarceration on medical parole shall 

not be counted for the fulfilment of his sentence of 15 months imprisonment, 

were this court to decide to review and set aside my decision and substitute it 

for that of the Honourable Court. 

142. It is therefore, my respectful submission that the Applicant's contentions as 

set out in these paragraphs stand to be rejected by the Court. 

143. I accordingly, respectfully submit that the Applicant has failed to make out a 

proper case for the relief sought in the Notice of Motion. 
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WHEREFORE I pray that this application be dismissed with costs, including the 

costs of three (3) counsel. 

DEPONENT: A FRASER 

I certify that the Deponent acknowledged that he knows and understands the contents of this 

affidavit that he has no objection in the making of the prescribed oath and that he considers 

this oath to be binding on his conscience. I also certify that this affida~ was signed in my 

presence at £....r~ttt"°' on this the~"'"( ~ay of October 

2021 and that the Regulations contained in Government Notice R1258 of 21 July 1972, as 

amended by Government No~ce R1648of19 August 1977, have been complied with. 

COMMISSIONER OF OATHS: 

FULL NAME 

STREET ADDRESS: 

CAPACITY: 

AREA: 

MAROTHI MASHIFANE INC ATTORNEYS 
Marathi Mashifane 

Commissioner of oaths : Practicing Attorney 
Olive11i House 80 Floor 8, 241 Sophie De Bruvn Street. Pretori3 
Tel: 012 512 Fax: 086 4317635 

..... ate:.?J... ./.0.. .. ?1> .. .. . 
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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

In the matter between: 

HELEN SUZMAN FOUNDATION 

and 

NATIONAL COMMISSIONER OF CORRECTIONAL 

SERVICES 

DEPARTMENT OF JUSTICE AND CORRECTIONAL 

SERVICES 

MEDICAL PAROLE ADVISORY BOARD 

JACOB GEDLEYIHLEKISA ZUMA 

Case Ni: 46468/2021 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

---- -- ---------------------
SUPPORTING AFFIDAVIT 

I, the undersigned 

NOMPUMELELO PRECIOUS RADEBE 

Do hereby declare tho following under oath and state that: 

1 
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1. I am an adult female employed by the Department of Correctional Services as 

the Head of the Escourt Correctional Centre which is situated at No 2 

Macfalae Street. Estcourt, KwaZulu-Natal Province. 

2. The contents of this Supporting Affidavit fall within my personal knowledge 

and are to the best of my belief and knowledge both true and correct. 

3. I have read the Answering Affidavit that has been deposed to by the former 

National Commissioner of Correctional Services, Mr Arthur Fraser and 

confirm the contents thereof insofar as it relates to me and the Third 

Respondent, Mr Zuma, including his incarceration at the Estcourt Correctional 

Centre. 

4. Furthermore, I wish to bring the following to the attention of the above 

Honourable Court: 

4.1. Mr Zuma was admitted at the Estcourt Correctional Centre on the oatti 
of July 2021. During the admission, he was orientated on the rules and 

regulations of the Correctional Centre, which amongst others, include 

the following: 

4.1.1. Explanation of the sentence imposed and how he was going to 

serve It; 

4.1.2. Daily complaints and requests which are taken by the Head of 

the Correctional Centre ("Head of the Centre") or her delegate on 

a dally basis; 

4.1.3. He would be attended to by the Case Management Committee in 

respect of security classification and privileges; 

4.1.4. His accommodation. which would be at the Hospital Section; 

4.1.5. Stipulated time of the unlocking of the cells and lock-up (sleeping 

and waking up time). Mr Zuma was further informed that he will 

have to make up his bed and clean his cell; 
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4.1.6. He was issued with two pairs of offender uniform and toiletries; 

4.1. 7. Immediate medical assessment in collaboration with the South 

African Military Health Service ("SAMHS"); and 

4.1.8. COVID-19 screening. 

5. Mr Zuma indicated that he was well versed with the rules and regulations that 

govern correctional facilities as he had previously been imprisoned. 

6. On the gtn of July 2021, after considering the results of the medical 

assessment that was conducted on 8 July 2021, the SAMHS submitted a 

request to the Head of the Centre requesting that one of the Medics be 

granted permission to monitor Mr Zuma on daily basis for the purposes of 

medical assistance. Such a request was approved by the Acting Regional 

Commissioner, Mr Kenneth Mthombeni. 

7. On the 10111 of July 2021, I noticed that Mr Zuma does not make-up his bed nor 

clean his cell as expected. I escalated the matter to the Acting Area 

Commissioner under whose jurisdiction the Estcourt Correctional Centre falls, 

who then reported the matter to the Regional Head of Corrections within the 

Province. The Regional Head: Corrections engaged Mr Zuma on the 

registered concerns, particularly, his failure to make-up his bed and cleaning 

of the cell. Mr Zuma indicated that he was not feeling well and that he often 

feels weak and unable to make-up his bed or clean his cell. Emanating from 

the engagement with Mr Zuma, the Regional Head: Corrections guided the 

nursing staff to assist in making up the bed and the cleaning of the cell and 

that they should monitor Mr Zuma's health condition on a daily basis. 

8. On the 21~• of July 2021, the Operational Manager Nursing registered several 

concerns on the physical state of Mr Zuma to me which Included the drastic 

change of complexion, reddish eyes, loss of weight, challenges with his 

mobility, insomnia, Inability or Incapacity to execute his core responsibilities 

and swelling of feet. This was very concerning. 

3 



9. Having personally noted the above, I reported these concerns to the Acting 

Area Commissioner on the 21 51 of July 2021. The Acting Area Commissioner 

discussed the concerns that I had raised with her in respect of the physical 

state of Mr Zuma with the Regional Head: Corrections. On the 21 51 of July 

2021, the Regional Head: Corrections had a telephonic consultation with the 

medical team from SAMHS to apprise them of the concerns in relation to the 

deterioration of Mr Zuma's state of health. 

10. On the 23"' of July 2021, the Acting Regional Commissioner visited the 

Correctional Centre and noted with concern the state of Mr Zuma. He looked 

drained and didn't stand up as he would usually do. On the 24111 of July 2021, 

SAMHS Medical team attended to the reported concerns. 

11. On the 28th of July 2021, Mr Zuma was examined by the Medical team from 

SAMHS at the Escourt Facility, whereafter they handed over a Medical report 

that he be referred to an outside hospital. 

12. On the 5th of August 2021, the Acting Regional Commissioner, Acting Deputy 

Regional Commissioner, Acting Area Commissioner and I visited the National 

Commissioner to brief him about the worrisome physical state of Mr Zuma. On 

the same date, the National Commissioner advised that he received a call from 

a doctor (SAMHS) who indicated that they will have to move Mr Zuma to an 

external hospital for urgent medical procedures to be conducted. 

13. Mr Zuma was subsequently transferred to the Pretoria Heart Hospital on the 

5th of August 2021. It should be noted that according to SAMHS the condition 

of Mr Zuma required that he be under care of a Medic on a 24 hours basis, a 

situation that was not possible at the facility as the Correctional Centre can 

only accommodate inmates overnight. Therefore, the Medic could not be 
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all(.)wed to spend twenty tour hours with Mr Zuma as the Medic could not be 

accommodated in the correctional facility 

DEPONENT: ~p RADEBE 

I oertt.)' that the Deponent acknowledged that she knows and understands the contents of 

t'1~ aff1cavrt that she has no objection in the making of the prescribed oath and that she 

considers tti1s oath to be binding on her conscience. I also certify that this affidavit was 

s1gneo m my p~ce at f>rpc;,{.bu::J on this the ~.(, day of 

~ 2021 and that the Regulations contained in Government Notice R1258 of 21 July 

• 972 as amended by Government Notice R1648 of 19 August 1977. have been complied 

wtth 

~o~u~1r:/­
COMMISSIONER OF OATHS:!J"(peu.fAS<-· 

STREET ADDRESS : (ob 

rJAPAUTY (, .. ,.,·,J~ ~.JI( 

/..PEA ~ .. , ... .,,h..1(•, J 

.. 
I • I 

" .. I 1 : , 

I 
~fl/I · In · , ~ 

I 1·1 '• IJ tL r 

I' Wf. /l)t II I I I ! 
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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

In the matter between: 

HELEN SUZMAN FOUNDATION 

and 

NATIONAL COMMISSIONER OF CORRECTIONAL 

SERVICES 

DEPARTMENT OF JUSTICE AND CORRECTIONAL 

SERVICES 

MEDICAL PAROLE ADVISORY BOARD 

JACOB GEDLEYIHLEKISA ZUMA 

CONFIRMATORY AFFIDAVIT 

I, the undersigned 

TSANDZEKA KENNETH MTHOMBENI 

Do hereby declare the following under oath and state that: 

Case NI!: 46468/2021 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 



1. I am an adult male employed by the Department of Correctional Services as 

the Acting Regional Commissioner with offices situated at No 4 College Road, 

Pietermaritzburg, KwaZulu-Natal Province. 

2. The contents of this Confirmatory Affidavit fall within my personal knowledge 

and are to the best of my belief and knowledge both true and correct. 

3. I have read the Supporting Affidavit that has been deposed to by the Head of 

the Estcourt Correctional Centre, Ms Nompumelelo Precious Radebe and 

confirm the contents thereof insofar as it relates to me as well as the Third 

Respondent, Mr Zuma, and the deterioration of his health condition whilst he 

was incarcerated at the Estcourt Correctional Centre. 

DEPONENT: TK MTHOMBENI 

I certify that the Deponent acknowledged that he knows and understands the contents of this 

affidavit that he has no objection in the making of the prescribed oath and that he considers 

this oath to be binding on his conscience. I also certify that this affidavit was signed in my 

presence at "~<6\:.lou ~ on this the-3.1._ day of October 

2021 and that the Regulations contained in Government Notice R1258 of 21 July 1972, as 

amended by Government Notice R1648of19 August 1977, have been complied With. 

~~~~lct4 
COMMISSIONER OF OATHS: ~ i.fffi1~ltf-t:lt>-

FULL NAME G.uC,, lo( f req,o US 

STREET ADDRESS: 1 o b "2w ""! r\; ~ o f 

CAPACITY: Con~""b\~ 

AREA: V' re~ u_j 
2 

DElECTIVE SERVICES 

20?.1 -\0- ? " 

KWAZULU-NA'l'.:\l. 



Office of the State Attorney 
Pretoria 

Private Bag X 91 
PRETORIA 
0001 

Enquires: RN SEKGOBELA /BM MAKHAFOLA 
Email:RSekgobela@justice.gov.za or 
reubensekgobela@gmail.com 

SALU BUILDING 
316 Thabo Sehume Street 
Francis Baard Street 
Entrance Thabo Sehume Street 

Tel: (Switchboard): (012) 309 1500 
(Direct Line): (012) 309 1576 
(Secretary): (012) 309 1530 

Fax (General): (012) 309 649/50 

06 October 2021 

My ref: 2822/2021/Z59 
Your ref: 

TO: MINDE SCHAPIRO AND SMITH ATTORNEYS 
Ref: R Nyama I MD I HM001035 

AND TO: HURTER SPIES INC 
Ref: WD Spies I MAT 4215 

AND TO: WEBBER WENTZEL REF: V Moshovich /P Dela I D Cron I D 
Rafferty I D Qolohle 3050264 

AND TO: NTANGA NKUHLU INCORPORATED ATTORNEYS REF: 
M.NTANGA/Z0018/21 

IN RE: THE DEMOCRATIC ALLIANCE II THE NATIONAL 
COMMISSIONER OF CORRECTIONAL SERVICES AND 4 
OTHERS 

SIR/MADAM 

AFRIFORUM NPC II THE NATIONAL COMMISSIONER OF 
CORRECTIONAL SERVICES AND 5 OTHERS 

HELEN SUZMAN FOUNDATION II NATIONAL, COMMISSIONER 
OF CORRECTIONAL SERVICES·AND 3 OTHERS 

Your letters dated the 05th October 2021 and the 30th September 2021 respectively 

bear reference. 



1. As you are aware, we act for the National Commissioner of Correctional 

Services in all three applications. This letter is meant to respond to the 

proposals by the Helen Suzman Foundation ("HSF"), the Democratic 

Alliance ("DA") and Ntanga Nkuhlu Incorporated acting for the Third 

Respondent in both the DA and the Afriforum matter and as the Fourth 

Respondent in the HSF matter. 

2. We need to record that we have been served with a letter dated the 27th 

September 2021, where all the parties were copied, wherein the legal 

representatives of the Former President JG Zuma explicitly put it on record 

that they are denying us consent to divulge the medical reports and/or 

records of their client without his consent. It was made clear that we can 

only do that through a court order. In that regard, we are hamstrung and 

constrained by the refusal of the Former President and his legal 

representatives to give us consent to divulge the medical reports and/or 

records. 

3. The other issue that impedes our disclosure of the whole record is the fact 

that we have been informed by the South African Military Health Service 

("SAM HS") that they are the custodian of the medical records of the Former 

President as they have been entrusted with the responsibility of providing 

health care services to all Presidents, and Former and current Presidents 

of the Republic of South Africa. We were informed by SAHMS that those 

documents are classified as top secret and therefore they cannot just be 

disclosed. 
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4. We are, as the legal representatives of the National Commissioner, in 

principle, in agreement with the confidentiality regime as proposed by both 

the legal representatives of the HSF and the DA but we are of the view that 

presently it will not assist us as the legal representatives of the Former 

President have denied us consent to produce those medical records without 

a court order. 

5. We therefore agree with the legal representatives of the Former President 

that the set down date of the 25th October 2021 be retained for hearing on 

all the interlocutory disputes pertaining to the record and, depending on the 

outcome thereof, the matter can be scheduled for hearing on the merits in 

November or any other agreed date. 

6. We also agree that as parties we should agree amongst ourselves on the 

timelines within which to file our papers as per the HSF letter in paragraph 

3 where we are called upon to provide a schedule of the material not 

provided and the reasons why the material was not provided. We are in 

agreement that that should happen but we hold a different view that this 

should be done in the form of affidavits which can serve before a court when 

adjudicating on the further handling of the record. In this regard we propose 

that the parties should agree on the dates in which to exchange papers and 

for the interlocutory to be heard as soon as possible. 

7. We also need to record that I, Mr Sekgobela the Attorney of the record of 

the National Commissioner of Correctional Services from the Pretoria State 

Attorney, has challenges with my work email and the use of my work 

computer as it is common cause that the Department of Justice had a 

Access to Justice for All Always quote my reference number ® (I/\~ 



misfortune of having their systems down, we therefore request that all the 

parties should communicate with us through my personal 'gmail' account 

and also copy Adv Bheki Ndebele on this email address: 

bheki.ndebele@gkchambers.co.za. 

8. It is also our understanding that the DJP had requested that we should 

agree amongst ourselves on the time in which to hold the next case 

management meeting on Friday early in the morning. We therefore propose 

that we give the DJP the time of 07h30 in order to manage this matter going 

forward. 

Yours faithfully 

SGD: R SEKGOBELA 

RN SEKGOBELA 
OFFICE OF THE STATE ATTORNEY: PRETORIA 
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