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• 

1. I am an adult male and the former president of the Republic of Sou.th Africa 

• 
residing at Kwa Nxamalala in Nkandla. 

. 2. I am the third respondent in this con~olid~ted appli_cation. 

3. The fa~ts set out below are, to the best of my knowledge, both true and cprrect. 

Save where the contrary is expressed or appears from the context. 

4. Where I make the submissions of a legal nature, I do so on the advice of my 

legal representatives which advice I accept. 

' , 
5. I have read the founding affidavits of John Steenhuisen in the DA application 

(case No 45997/21), Francis Antonie in the HSF application (case No 

• 
46468/21) and Ernest Roe~s in the Afriforum application (case No 46701/21) 

and I wish to respond to all three fmJnding affidavits in th.is ~oi;nposite 

. . . 
answering affidavit so as to avoid unnecessary repetition and prolixity. 

6. The factual matrix is largely common cause, the documentation relied upon is 

common cause and the legal grounds raised by the three applicants overlap 

to a considerable extent. It will therefore be convenient to deal with all the 

issues raised in this single affidavit. Whenever necessary, clear indication will 

be given as to which affidClvit is being dealt with. ; 

7. Before dealing ad seriatim with some of the allegations made in the respective 
• 

founding affidavits it will be appropriate to firstly raise certain all-inclusive 

preliminary legal points in Jimine in ~espect of all three applications and 
. . . 

I • 

thereafter to spell out certain general and all-encompassing legal submis~ions • 

which put the defences raised by me into perspective. 

-
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8. I am fully cognisant of the fact that the main thrust of the application(s) is to 

review the decision of the National Commissioner to place me on medical 

parole. I however, it is a matter in which I self-evidently have a direct interest 

and my perspective is therefore essential to consider, more particularly in that 
. , 

• whatever the outcome of the present litigation is, it will have a huge impact on 

my health and well-being. If necessary, further legal argument will be 
• 

advanced in this regard at the hearing of the application. 

A: POINTS IN LIM/NE 

9. I now deal with the preliminary legal points, each of which may be dispositive 

of the matter, namely: 

9.1. Urgency; 

9.2. Locus standi; 

9.3. Mootness; and • 
, 

9.4. Non-joinder. 

• 

Urgency 

10. This matter has been unusually brought as an urgent review· application". Our 
. . 

courts only very rarely conduct urgent reviews because such matte!"s are 

usually complex. The normal procedure is for an applicant to seek urgent 

interim relief to protect any urgently threatened rights and then to proceed with 

the actual review application itself in due course, also known as the Part A I 

Part B format. This particular matter is particularly complex due to the legal 
. , 

issues which arise, the prdliferation of parties and the volumin_ous papers . 

• 



4. , 
• 

11. This matter also raises complex issues of separation of powers and the 

• 
necessary judicial deferen~e to public officials like National Commissioners 

who have been clothed with certain Rolycentric decision-making . by the 

leg is la tu re. 

12. The applicants have not advanced any sufficient grounds to demonstrate that 

13. 

this Part B application must be dealt with in terms of Rule 6(12)(a) of the Rules, 

or, as it is usually more simply put, why this case must jump the queue ahead 

of equally and more deserving cases 

• The spurious grounds adv~nced by the applicants, . including the 

unsustainable notion that merely because a matter raises alleged violations of 
• 

the Constitution or the rule. of law, then it must ipso facto be heard as one of 

urgency, merely needs to be stated to be rejected. These various claims must 
. ' . ~ 

be assessed against the threatened violations of any fundamental rig~ts to 

life, dignity, bodily integrity and humane treatment in accorda.nce wfth the 

values of ubuntu. 

14. In any event, as indicated below in respect of mootness and to the extent that 

I am now eligible for ordinary parole, this entire exercise may well be only of 
, 

academic and political vall!le. 

15. It is common cause that the relevant term of imprisonment '1'ill maximally end 

in October 2022, some 13 months after the institution of the application. There 

is no basis laid out in the papers ~hy .an application in due COl.,JrSe Wi.11 not ,hav~ 

been long finalised by that time. 
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16. For its part, the HSF presents self-contradictory grounds of urgency. On the 

one hand, it seeks an order in its Prayer 5 that the period served under medical 

parole should not count towards the fulfilment of the sentence. In the same 

breath, the HSF states that the matter is urgent because Mr Zuma would 

' • otherwise "benefit" from an unlawful reduction of his sentence. This argument 

is illogical and untenable. 
• 

17. Apart from invoking the irrelevant factors relating to the alleged offence and 

judgment of the Constitutionfil Court, th~ HSF feigns surprise at the fact that 

Mr Zuma's personal medical information is not being splashed in public like all . . 

other human beings, even putting aside the obvious safety ·and security 

considerations or classified status thereof. 

18. As far as Afriforum is concerned, no additional facts or r~al grounds for 

urgency have been addressed. As with the other applicants, reliance is merely 
. ' • 

placed on unsubstantiated and unsustainable legal conclusions. 

19. Last but not least, the relief sought by the applicants in respect of both the 

merits and the remedy is so outlandish that it can be described as fanciful and . . 

unattainable. The idea that tl'lis Honourable Court can r~view and set a~ide a 
polycentric decision taken by the duly designated functionary and then.go on 

to substitute its own decision, all this without any contradictory medical expert 

evidence or allegations of exceptional circumstances, is so outrageous that it 

can never be granted, either urgently or in due course. This would indeed be 

a textbook case of judicial overreach, a step which ought not to be in the urgent 

court and without affording the ,parties their full rights and the opportunity to 

engage with the issues. 

. / . (--(/ 
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20. In the circumstances, the application must be struck out on the grounds of lack 
• 

of urgency. 

Locus standi 

21. Even if it is somehow found that the application is urgent, none of the three 

applicants have established the .requisite locus standi to institute the present 

proceedings. In short, they have failed to provide sufficient grounds for this 

Honourable Court to find that a sufficient interest has been shown to exist on 

the part of the persons on whose behalf the application(s) has (have) been , 
• 

allegedly instituted. We deal with each applicant in turn. 

The DA • 

22. The DA claims to be acting in its own interest in terms of section 38(a) of the 

Constitution and also in the public interest in terms of seetion 38(d). 

23. No substantial facts are advanced to support either claimed basis for standing . 

The mere fact that the DA, like thousands of other organisations, is "committed 

to the value (sic) of the rule of law' cannot constitute sufficient basis for it to 

launch any application in which the rule of law has been allegedly infringed, 

. , 
which is the case in practically all judicial review applications. Neither is the 

public entitled to be directly represented in every court case simply because it 

• 
has an interest "in ensuring_ that the government abides by the law'. Such glib 

utterances do not even approximate the ?atisfaction of the sufficier:it ,interest 

test. I am advised that further legal 'argument will be advanced. at the hearing • 

to support the submission that the DA lacks the requisite standing to bring this 

application. 

. .. -



a. , 

27. Afriforum also claims to have been approached by its unnamed ad unidentified 

• 
members on an unspecifi~d date and by unspecified means or medium, "to 

launch this application". 

28. It too claims to be "committed to the value (sic) of the rule.of law and the equal 

application of the law". 

29. Suffice to reiterate that none of the pleaded grounds satisfies the sufficient 

interest test. 

General remarks on locus standi , 

30. Putting aside the inadequacies identified in the pleadings which lack the 
• 

necessary averments to establish locus standi, there are additional objections 

which will be elaborated upon in arg~ment and which cut across. all three 

applicants. 

31. In my humble view, this application is a thinly-veiled political stunt aimed at 

cheap electioneering, racist hatred , opportunism and the unwanted attention 

of busybodies, such as the three applicants. They do not have any legitimate 

interest in the outcome of the application apart from posturing, attention-

seeking and settling politiaal and historical scores. 
f 

32. All three are white-dominated and proto-racist rightwing organisations whose 
• 

mission in life is to mock the current black-dominated government, which I 

recently led as Head of S.tate and Pres~dent of the ruling party. t am one . . . . . . ' . 

hundred percent certain that these organisations ~ould. not even dream of 
. . 

bringing a similar application if the person involved was one of the racist white 

former "Presidents" of South Africa, such as FW de Klerk or PW Botha, who 
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The HSF 

24. The HSF only claims own interest standing. It bases its assertion of standing 

on two grounds, namely its "participation" in the litigation in the Constitutional 

Court, which resulted in the incarceration of Mr Zuma without the benefit of a 
• 

trial. It claims to have been "a party'' to that litigation. This claim is false since 

the HSF was only admitt~d as an amicus curiae, which fact was specifically 

reconfirmed by the Constitutional Court during the recent hearing of the matter 

in July 2021. 

25. In passing, the HSF also claims to have "in any event, public-interest standing 

given the public importance of the Nationaf Commissioner's decision and its 

effect on the rule of law''. Whatever this means, it is woefully inadequate to 

form a basis for standing under section 38{d) of the Constitu~ion. Simply put, 

there is no basis pleaded -in support of public-interest standing except alleged . , 
• 

"importance". 

AfriforL;Jm • 

26. The basis upon which Afriforum claims standing is rather confusi'ng and . - . . ' . 

confused. On the one hand, it claims to bring the_ appli~ation "in the {)Ub/ic 

interest and on behalf of its members". This phrase suggests reliance on 

section 38(d) and 38{e). In the same breath and at paragraph 10.9, it claims 

to be an interested person, without any substantiation , and to be acting 

"specifically" in terms of section 38{d) and 38{e) of the Constitution. 

, 
• 
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led the last two racist regimes under the system of apartheid which was a 

crime against humanity. This Honourable Court can no longer be the 

playground of apartheid apologists who nostalgically hanker for "the good old 

days" when black people, especially Africans, were treated as sub-humans. , 
• Their present conduct is nothing short of seeking a judicial lynching of their 

political opponent or enemy. 
• 

33. In any event and even if these were genuine and democratically minded 

organisations, which is deh~ed, there ·should be ho place in our courts for 

aimless busybodies to litigate in respect of matters in which they have no . . 

sufficient or legitimate interest. This will set a dangerous precedent, which will 

burden our already strained legal system by pushing out deserving cases and 

wasting scarce judicial resources. 

34. What makes matters worse, these organisations, without any claim to any . , 

medical expertise, seek to second-guess the expert and educated opinions of 

qualified experts and prison officials which, upon the impl!gned decision to 

place me under medical parole, was based on the common-cause facts. Only . . .. 
arrogance can drive any lay pers.on to .do so without soliciting the assistance 

of their own experts. Our court system does not allow or ·condone .such 

conduct. 

35. In short, no party can have the locus standi to abuse the court process to 

advance ulterior, improper and/or racist motives and agendas. Apart form 

platitudes about the rule of law, the applicants have not revealed any rights or , 
interests of theirs or those they represent which have been .violated by the 

• 



36. 

10. , 
• 

conduct of the National Commissioner, which seeks to protect my own 

• 
constitutional rights referre~ to in the rest of this affidavit. 

' . . . 
I am advised that, based on the abov.e,-it will be strongly argued at the hearing 

I . 

that this application ought properly to be dismissed on the grounds of lack of 

standing , with punitive costs, so as to serve as a deterrent to other like-minded 

and would-be offenders. 

Mootness 

37. I am legally advised that In terms of.the applicable regulations, and given my 
• . . 

15-month sentence, I am in any event eligible for ordinary parole and/or 

remission of sentence with effect from the point of having SefVed a sixth of my 

sentence. That point was reached on or about the end of Seotember 2021 .. In 

any event, as at the agreed ,date of"hearing of this application, the point will 

have long passed. In terms of the law, the decision to place me on parole lies . . 

with the Head of the Correctional Centre, the same person who approached 

the National Commissioner because he disagreed with the recommendation 

to deny me medical parole. The decision is therefore a fait accompli, whether 

in his hands or those of the National Commissioner. 
, 

38. Whatever decision is reached by the court, if appealed , the final outcome of 

this application is unlikely to be determined before Octobe.r 2022, when the 

full term of my sentence will expire. 

39. In either event and based ~n the.above .. this application is o.nly likely to .yield 

academic outcomes, quite apart from interfering with my rights to attend to m.y 

obvious and indisputably pressing health issues. It is clear from the available 
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information that I have recently undergone a medical procedure and may be 

due for at least another one. 

40. The application is accordingly moot, and it must be dismissed on that separate 

ground even in the unlikely event tl)at this Honourable Court finds that it is 
• 

urgent and that the applicants have locus standi, both of which. are still denied . 

• 
Non-joinder 

41. 
' • • t 

The applicants ought to have kriown from the start and, in. any event,, they 

were specifically advised by the National Commissioner. that the documents 

upon which their cases were premised were in the possession of the Surgeon 

General (and/or SAM HS). They nevertheless voluntarily elected not to join the 

Surgeon General even in their supplementary affidavits. 

42. The application ought a_ccordingly to be dismissed for failure to join an , 
interested and necessary party.,Alternatively, the applicants must live with the 

consequences of their election, which, bearing in mind where the onus lies, 
• 

amount to a dismissal of the applications. 

43: All of the points in /imine mµst be .considered not only individually but also 
• 

cumulatively. 

AD THE MERITS 

44. Before dealing separately and ad seriatim with the six separate affidavits 

delivered by the three applicants, it will be appropriate to de~l briefly with the 

main thrust of the over-ars:;hing legal submissions which, I am advised, will 

• 
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form the backbon·e of the defences to be raised on my behalf during legal 
• 

argument. 

• 
45. First, it will be submitted, as already alluded to above, that. the applications 

' . 

must fail for the applicants' failure to produce the necessary evidence to 

support their claims of reviewability, let alone the far-reaching relief they seek. 

46. Second, the applicants clearly depart from the incorrect premise that the 

impugned decision of the National Commissioner was founded only on section 

79 of the Act, read with the Regulations, when it has been specifically indicated , 
• 

that primary reliance was based on section 75 of the Act. 

47. Third and even assuming that the decision was based ori section 79, the 

applicants fail to appreciate that the National Commissioner has self-standing 

powers to grant medicaf paro·1e, . . as 'separate[y provided on a proper • 

interpretation of sections 75(7) and/or 79(1 ), whether · read separat~ly or 

together. 

48. Fourthly, the role of the MPAB is to make a recommendation. A 

recommendation is, by definition, non-binding. The applicabl~ regulations are 

silent on what must happen if the re.commendation oj the MPAB is negative . 
• 

The regulation in any event only applies in the event of a section 79(2) 

application. Section 79(1) stands apart from section 79(2). It.is also significant 

that the National Commission did consider the recommendation of the MPAB 

' but together with other relevant medical evidence.· In the present case, there 
I ' 

was evidently no section 79(2) application. 

,.._ \ I 
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49. Fifthly, most importantly and in any event (ie even if the above analysis is not 

upheld), what is crystal clear is that Regulation 29A, on which the present 

applications are pivoted, only apply section 79(2) applications and find no 

relevance to a decision taken in terms of section 75(7) of the Ad. Section 75(7) , 
• 

clearly applies "despite sections 75(1) to 75(6)" and only in relation to "a 

sentenced offender serving a sentence of incarceration for 24 months or less" . 
• 

That is the category in which I fall. That a section 79(2) based decision is 

procedurally different from a section 75(71) decision is more clearly illustrated 
. . 

by the totally different cancellation and delegation regimes attached to e.ach. 

50. I also wish to point out that upon a proper reading of the available medical 

information and also information which was unfortunately leaked into the 

public domain by the NPA, it is by now publicly known that I suffer from a 

condition which "carries significant risk to (my) life". For obvious reasons, I do 
. , 

not wish to disclose the exsct nature of the said condition, save to confirm that 

as an accurate description of what the relevant medical professionals have, 

• 
inter a/ia, communicated tc:> me and to each other, verbally and in writing, at 

all material times hereto. If necessary 9r disputed, the specific ~o.cument 

referred to will be shared with the court. The applicants alrea~y have public • 

access thereto. 

51. In any event, on any reading of the medical opinions of Ors Mafa, Mdutywa 

and Mphatswe, considered together, there can be no doubt that the clinical 

requirements of medical parole were expertly found to exist. T~e interpretation 

of these reports must be dpne in accordance with the' usual rules . 

• 
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52. Accordingly and in totality, the grounds of review relied upon by the applicants 

• 
fall to be dismissed in that t~e decision of the National Commissioner was both 

lawful and natural. 

53. I am advised that further argument will be advanced in support of the appmach 

enunciated above and the necessary dismissal of the applications. 

54. I now turn to dealing ad seriatim with the relevant six separate affidavits. Any 

allegations not specifically dealt with must be regarded as having been 

specifically denied to the extent that hey differ from my version. , 

B: ANSWERING AFFIDAVIT TO THE FOUNDING AFFIDAVIT OF THE 

DEMOCRATIC ALLIANCE • 

AD PARAGRAPH 1 to 4 THEREOF 

55. I admit that the deponent is an MP and a leader of the DA- which is the o_fficial 
. . 

opposition to the ANC - a party of which I am an ardent member and its former 

President. The DA is very hostile to the ANG.and has made its political mission 

to use the courts to humiliate me in the political hope that this would strengthen 

its political interests and ideology. 

. , 
56. I deny that the deponent 11as any personal knowledge to the .facts contained 

in his affidavit. The facts on which he grounds this application are a political 

• 
hunch and the false allegations he makes against me are natural political 

instincts borne out of the vast political diff~rences that we have. P.oliti9a,I banter 

and licence are allowed in parliament and political rallies but h?ve no place in • 

a court of law. 



15 

57. The fact that he brings this urgent application on information obtained from the 

mass media - the veracity of which is yet to be established from official 

sources - demonstrates the recklessness with which he uses the courts for 

his political interests. There is no rule of admissibility justifying reliance on , 
• 

newspaper articles and media statements on a matter which has official 

records. I specifically deny that there is a basis based on section 3(1)(c) of 
• 

the Law of Evidence Amendment Act 45 of 1988. I am advised that reliance 

on these statutory provisions will be disputed during legal argument. The 
. . ... . . ' 

affected "evidence" is accordingly irrelevant and ought to be struck qut or 

simply not taken account of in the determination of the matter. . 

58. I deny that the legal advice given to this deponent and his political party is true 

and correct. As will be shown below, it is woefully false and inaccurate and 

inadmissible. 
, 

AD PARAGRAPH 5 

• 
59. Save that I was sentenced to a term of imprisonment by the Constitutional 

Court without a trial and in circumstances that the minority judges held as 
" • ' I 

. . . ' . . 
unconstitutional circumstances, I note these allegations. I may mention in • 

passing that I have since instructed my legal team to take the necessary steps 

to invalidate my incarceration without trial in the appropriate forums of 

international law, including the African Court of Human Rights and/or the UN 

Human Rights Committee. 

AD PARAGRAPH 6 , 
• 

60. The allegations in this paragraph are admitted. 
• 

. ,., 
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AD PARAGRAPH 7 
• 

61. Save that there is a legal or factual basis to conclude that the decision to pla~e 

• 
me on medical parole is "pat~ntly. ur:ilaWftil", it is admitted that I was placed or:i 

medical parole. 

62. There is no evidence that my medical parole was taken for ulterior purposes. 

It is not clear what those ulterior purposes are and given that this political party 

does not describe those so-called "ulterior purposes" for which it alleges that 

my medical parole was given, I am unable to give a sensible response to this , 
false statement. 

63. The overwhelming objective evidence is that the decision \vas taken in line 

with the applicable law and my human rights. Our Supreme Court of Appeal 

has endorsed the correct view that ."ft remains the continuing responsibility o'f • 

Courts . to enforce the constitutional rights of all persons, including priso(1ers". 

AD PARAGRAPH 8 

64. That the applicant engages in senseless speculation as to the lawfulness of 

the decision is consistent with its propaganda on me to advance its political 
; 

motives. 

AD PARAGRAPH 9 
• 

65. It is false that the granting of medical parole is to evade t!ie Constitutional 

Court's decision. I remain· a prisoner (,{the Constitutional Court serving my • 

sentence while on medical parole. The allegation that my contempt was so 
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serious as to constitute a near-existential threat to the authority of the court is 

false. It is mere political rhetoric devoid of any truth. 

AD PARAGRAPH 10 

• 66. According to this political party, the parole decision harms the courts only 

because it involves me. It is these false and an irresponsible attack on my 
• 

rights by this political party that must be resisted firmly. To suggest that a 

system of imprisonment widely used . and internationally practiced ·will be 
. . . 

misunderstood by the public as a mockery of the judicial system is fals~ and 

patronising nonsense. There are medical grounds on which I .was granted 

medical parole and it is below the standard .of inherent dignity to suggest that 

I was falsely given medical parole without any medical basis for it. 

AD PARAGRAPH 11 
, 

67. I note these paragraphs. 

AD PARAGRAPH 12 • 

68. I admit that the DA is the. applican~. _.It. 'has no legal standing· to brin~ thi~ 

application. Section 38(a) and (d) of the Constitution. has routinely .been 
. . 

abused by this political party to use the courts for its political programs against 

me. There is no factual basis - other than the fact that I am a former political 

leader in the ANC and its committed member - for the false allegation that 

there is a basis to be concerned that the medical parole system has been 

abused by me or the State. This political party advaii.ces no factual basis for 
• 

this false political narrative, but bases the allegations on political instincts, 

rumours and speculation routinely paraded in the media ab~ut me. 
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AD PARAGRAPH 13 
• 

69. I admit the allegations. Mr. Arthur Fraser has served his c:>untry well and I 
4 

have the highest respect for his ·professionalism and integrity. He would not • 

have a.bused the medical parole system to advantage me simply because I 

appointed him as the Director-General of State Security. His previous position 

as head of State Security is irrelevant to the relief sought by the DA but had 

to be mentioned just to give the false narrative the lies it needs to gain any 

speculative attraction. The DA does not mention that Mr. Fraser was 
, 

appointed to the relevant 'position as then Commissioner by. the incumbent 

President Ramaphosa and not by me. 
• 

AD PARAGRAPH 18 

70. It is unclear why this Com'mission of Inquiry has been cited in a matter • 

involving my medical parole, but it is unsurprising that this political party sees 

it fit to do so for political reasons. The Commission itself has publicly indicated 

that it will not participate in this vindictive political witch hunt disguised as a 

court application. Like the applicants, the Commission has no legal interest in 

my medical affairs. , 
• 

AD PARAGRAPH 19 to 25 

• 
71. It is correct that I was forced by the Courts to establish a Commission of Inquiry 

on the terms of the remedial actions ot the Public Protector. The lawfulness 

of the remedial action of the Public Protector remains a troubling matt~r for 

me and at the right time, the Constitutional Court must determifle whether it 

.---;--;:-( ~ 
( \ ' /\ 
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was competent for the Public Protector to direct the Chief Justice to appoint a 

judge to preside over a Judicial Commission of Inquiry under our Constitution. 

72. The rest of the allegations, save to admit who the Commissioner is and the 

citation of the Minister of Justice, are simply noted. 
, 

AD PARAGRAPH 26 to 28 
• 

73. The legal submissions made in these paragraphs are noted. They will be 
• 

addressed in written submissions if'necessary. 

AD PARAGRAPH 29 to 37 

7 4. The legal submissions made in these paragraphs are denied to the extent that 

they are relied on for the conclusion that there was an ulterior motive in the 

Commissioner granting me medical parole. Further legal submissions will be 
, 

made at the hearing of thi~ appl.ication. 

75. At the level of fact, the requirements for my medical parole ~ere met. Given 

that the party seeking my imprisonment is a political opponent which gloats in 

• 
my medical condition, I consider it ul'.lw~se to surrender my constitutional. right 

I . 

to refuse to disclose my medical condition. The DA. has · no interest in 

protecting my constitutional rights involved in my medical condition. I have no 

doubt it would feed its political ego to kriow that I suffer from a medical 

condition that makes it difficult for me to endure prison conditions without any 

assistance. I am serving my time while in medical parol¢ and remain a 

prisoner in terms of the CQnstitutional Court's orders.' 
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AD PARAGRAPH 39 to 47 

• 
76. The backgrounds facts are irrelevant to whether the decision to grant me 

medical parole is lawful. The comments of the DA about me are a heap of a 
• .. .. • t 

false political narrative so dangerous to my life that it has resulted in my l}nfair 

and un.constitutional incarceration. My story was not told by the. Commission 

truthfully and fairly. A fair trial against me was not conducted to test the 

accuracy of the allegations made against me on which I was summarily 

convicted by the Constitutional Court. Since this is not a matter in which it is 

necessary to place the true and accurate facts, I do nqt set out to correct them . 
• 

The DA can ride the political mileage it gains from my unfair and .unlawful 

incarceration. I am entitled to hold the opinion or view that.my incarceration 

without a trial was unconstitutional. While I serve my imprisonment I do so ~s 

• 
I did under apartheid where, my. irryprisonment, although ironically achieved 

through a criminal trial, was to si lence me from criticising the abominable 

system of political oppression and fighting injustice. Ultimately, the DA's 

reference to why I am serving a term of imp.risonment is irrelevant to whether 

the Commissioner acted lawfully in granting me medical parole. The separate 

issue of the lawfulness of my incarceration is a mater which has served before 

he domestic courts and is ~ikely to be referred to the appropriate international 

fora. 

• 

AD PARAGRAPH 48 to 49 

77. These allegations are a false political · narrative· amountin·g to despicable • 

·propag.anda. I am entitled to use the law to protect myself from going to prison. 

Being a prisoner is not a pleasant experience, but I am a man of conscience 

~/? -~-? 
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and will go to prison if I have to for my beliefs. I am currently a prisoner for my 

beliefs which I hold dearly. So, the allegation that I tried to avoid going to 

prison was somehow an indication that I was not prepared to go to prison is a 

despicable political lie consistent with the political propaganda of the DA about 
. , 

me. It would come as a sutpris~ that even those who were se~t to the gallows 

by those supported by the political organisation seeking my re-incarceration 
• 

did not wish to die but would die for their beliefs. It is unfortunately not an 

experience any of these organisations t\ave any experience of - fighting· -

I • 

even to death or prison on basis of conscience. 

AD PARAGRAPH 50 to 56 

78. These allegations are noted - they are however irrelevant to main issue on 

which the DA seeks its relief. They have been employed in this application to 

feed the political narrative that I abuse the state. , 

AD PARAGRAPH 57 

• 
79. Unless the DA has information that I was not in prison during this time, it is 

irresponsible to make irresponsible alle.gations that are irrelevant to.the issue 
i . 

of medical parole. I was in prison and not at my home, if the DA should know • 

that. · 

AD PARAGRAPH 58 to 61 

80. The allegations in these paragraphs are noted. 

, 
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AD PARAGRAPH 62 
• 

81. There is nothing suspicious about the public information or statements made 

• 
conveying to the public my si1tuatio~.·Only the DA saw something wrong even 

without pointing out exactly what it is that is wrong or unlawful with the 

statements. 

82. Even this paragraph does not say what it is that is wrong about the medical 

parole decision. 

AD PARAGRAPH 63 

83. The DA would have obtained the information had it wished to. There was no 
• 

need to use moles in the system who do not like me to obtain information that 

could be obtained without any problem :- who granted medical parole and who 
. . 

else was involved. 

AD PARAGRAPH 64 to 66 

84. The Department has a duty to ensure that decisions involving the 

constitutional rights of citizens are safeguarded. There was nothing unlawful 

with the Department's position . 

• 

AD PARAGRAPH 67 to 68 

• 
85. As stated above, there was nothing wrong with how the Department went 

about performing the duties of law imposed on them to carefully·consider and 
• w • • 

grant medical parole. Had the DA asked the right questions to the. right 
. . 

persons, they would have known that the Commissioner granted the medical 

parole. 
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AD PARAGRAPH 69 to 70 

86. I should not be expected to engage in speculation of what happened. The DA 

now has the record to know the process that was followed to reach the 

decision. No allegation is J1lade of impropriety other than to question why the 

centre manager did not make the medical parole decision if delegated to do 

so. The decision to grant me medical parole is not unlaMul because the 

centre manager did not exercise a delegation. 

87. The Commissioner will no doubt explain the reasonableness of his decis~on to 

grant medical parole. 

AD PARAGRAPH 71 to 76 

88. The legal submissions of the DA will be addressed in written submissions. 

They are denied to the extent that it is suggested that I acted in any way . , 
• 

inappropriately and obtained a benefit unlawfully or in an unjustified r:nanner. 

AD PARAGRAPH 77 to 82 • 

89. It would advance the insatiable politi~a!. ~ppetite of the DA to know the d~tails 

of my medical condition. It is in any event not entitled t'O my m~dical 

information and cannot abuse the court to obtain such information without any 

legal basis. It is not a legal basis to violate my right to privacy of my medical 

records that the DA is a political party with a public that is interested in having 

me humiliated and displayed as a political rogue for its political interests. 

. , 
90. The doubts of the DA 0'1 my medical conditions do not ground a legal 

entitlement to access my medical records. The DA would gloat endlessly if it 

• 
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was in possession of written confirmation that its formidable political foe was 

sick with a terminal illness. The Courts must refuse to feed this political 

' . . . 
appetite which has no constitutional entitlement to my medical records for 

I • 

political reasons. 

91. The DA has no interest in my medical records in order to ensure that I get 

good medical intervention or management. It has no interest in my medical 

condition to advise my doctors on what to do in order for my health to improve. 

Their main interest is poli~ical humiliation and degradation. It ·would make the 

' • 
DA a happy political party if it knew when I would die so that .a major huddle 

to its political agenda of trapping South Africa in its racist narrative is 
• 

eliminated. 

92. It is not a constitutional inter~st to wisn for my incarceration in circumstances 

where ~y medical team has determined that there are objective medic~rtacts 

and circumstances that justify my release to serve my prison sentence on 

medical parole. 

93. It is irrelevant that I refused to have the NPA appointed doct<?rs to conduct a 

physical medical examination of me .. The conduct of jhe NPA itself in relation 
• 

to my medical records is a matter for criminal investigation. That the PA rides 

on the NPA's irresponsible and unlawful handling of medicql issues involving 

me confirms my suspicion that the DA has unlawful access to the NPA -. . .. 
having managed to secure.the affidavit'which supports the review application 

setting aside the NDPP's decision to terminate my prosecution'. 

94. To the full knowledge of the applicants, the reference to Shaik is irrelevant and 

only intended to add political spice. It is intended to suggest impropriety in 

. 
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circumstances where there is no factual or legal basis. The decision to place 

Shaik on medical parole has never been reviewed by the DA or any of these 

applicants. The inclusion of political cartoons and satire merely confirms the 

callous and bloodthirsty diiregard by the applicants for my dignity, health and 

well-being, which to them is a source for comedy and derisive laughter . 

• 

AD PARAGRAPH 83 

95. The DA has not placed any ·known faCts to suggest that I a·m not entitled to . 

medic~I parole. There is no publicly available evidence 'to support thE? false 

premise of the DA to which it has referred to. If indeed there is such evidence, 

there is nothing in this affidavit that has been alleged as evidence that I am 

not entitled to medical parole. The problem with the DA is that it is politically 

obsessed with me that it has budgeted and committed substantial resources 
, 

to humiliate me without a ~ause. 

96. The onus is on the DA and its fellow applicants to establish grounds to review 

and set aside the decision of the National Commissioner to place me on 

• 
medical parole in terms of section 75 of the Act and not the other way round .. 

I • 

AD PARAGRAPH.84 

97. There is no basis advanced by the DA for the Court not to accept the ipse dixit 

of the medical professionals and the Department on the medical parole. The 

Court has not brought this application but the DA. There is no evidence that 

the granting of medical pa,role was an abuse of the ~ystem. It cannot be an 

abuse of the parole system just because the DA says so. There must be a 

credible and objective factual basis to second-guess the Department's 
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decision and the DA has dismally failed to meet the thresoold calling for the 

Department to answer its queries. Reckless and unfounded politi~a l 

statements based on political interests will not suffice to attract judicial 
I 

intervention. 

98. The Court must refuse to be used as a DA platform for advancing its political 

propaganda against me or the ANC or government. The DA application is an 

abuse of the court process which it is using to advance the politicisation of my 

medical information to impugn my medical parole. It is a despicable abuse of , 
• 

the court process which should be deprecated by an appropriate order of cost. 

AD PARAGRAPH 85 • 

99. These are again reckless speculations that are not supported by any 

evidence. Just so it is understood by the DA, I remain a prisoner servin.g my 

sentence on medical parole. Our law allows it, all decent democracies allow 

it and international law allows it. 

AD PARAGRAPH 86 to 88 

100. This matter is self-evidently not urgent. In essence the DA contends that it is , 
• 

my physical presence in a physical prison that is urgent. That clearly cannot 

be urgent, even if it were found that the Commissioner was wrong in granting 
• 

medical parole. 

101. The application must be stiuck off the roil of the court for lack of urgency with 

costs, including the costs of three counsel, for the reasons already adv.anced 

above. 

I\. ' I 
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AD PARAGRAPH 89 to 90 

102. The DA is not entitled to prescribe to the Department what thE'. Rule 53 record 

should contain. However, to the extent that the DA hopes the Department to . , 

breach the law by disclosing the details of my medical record, 'it is denied that 

there is a constitutional entitlement to my medical records py private parties 

and private organisations with no locus standi to bring this litigation in the first 

' . . ' 
place. Rule 53 cannot be abusep to obtain the confidential . information of ~ 

political enemy. It is intended for bona fide litigants. 

AD PARAGRAPH 91 to 92 

103. Everyone in South Africa, including the deponent, has a right to have his or 

her medical record protected from unlawful disclosure. . It would be 

unconstitutional and unlaWful to force me to disclose my medical records in 
• . . 

order to arm a political foe with information it can use to humiliate and ·degrade 

my constitutional rights for political purposes. I have no•doubt that if my 

medical records where to be known by the DA I would predictably be expos~d 

to the most unpleasant political ·humiliation and controversy. It would 'be a 

reckless disregard of my constitutional rights to arm my political foes with my 

medical records. The DA has no medical interest in my information but 

political interest. It has no legal right to access my medical information. 

AD PARAGRAPH 93 to 94 

104. The legal submissions ar,e simply ·absurd and outrageous, but that is not 

surprising for the DA has no capacity for self-reflection on the appropriateness 

of violating my constitutional rights. • 



28 

• 
105. The warning of dire consequences to the Commissioner, should he insist on 

protecting my constitutional rights, con_shtutes hot air, false political bravado 

I • 

that can only be powered by an inflated sense of political entitlement and mere • 

arrogance. The DA is warned not to violate my constitutional rights and to 

stop demanding my medical records for its political agenda. It is not lawfully 

entitled to this information. 

AD PARAGRAPH 95 

, 
• 

106. There is no basis for a substitution order sought by the DA. The DA has not 

provided the documents and information necessary for the Court - inclined to 
• 

adopt this rather extraordinary remedy - to do so. No exceptional 

circumstances have been pleaded or established by any of the· applicants to . . . . . ' . 

justify such an order. 

107. It would in any event not a just and equitable order to, upon reviewing and 

setting aside the medical parole decision, to order my immediate 

incarceration. A great amount of work has been done to ensure that I have 

access to the support that I need in my medical situation. ·In any event, a 
. , 

medical parole, even incorrectly granted , does not undermine the purpose of . . 

imprisonment. There is no proof that I have abused the medical parole 
• 

conditions or intend to engage in any manner that undermines the terms of 

my medical parole. I continue to serve.m¥ imprisonment while at home. 
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C: AO RESPONSE TO DA SUPPLEMENTARY AFFIDAVIT 

AD PARAGAPH 1 TO 5 

108. I dispute that the by virtue of the political positions that the deponen~ has, he 

is entitled to the relief sought by the DA. The DA has no rjght to abuse the 

processes of the court to advance their political objectives against me. More 

importantly, the DA does not haye .a right to my medical i11formatiori whict) 

forms the basis of this ill-conceived application. 

109. I also deny that the facts contained in this affidavit fall within his personal 

knowledge. I reiterate my objections to the locus standi of the DA to pursue 

this application. 

AO PARAGRAPH 6 , 

110. The contents of this paragraph are noted. 
• 

AD PARAGRAPH 7 to 9 

' • r • 

111. It is admitted that this application Was launched by the DA on 1 O September • 

2021 and that organisations of similar political interests did the same. It is 

admitted that I am opposed to having my medical records disclosed to these 

political organisations, which have no constitutional entitlement or right to my 

private medical information. 

AD PARAGRAPH 10 , 

112. The allegation that the Commissioner has failed to provide private medical 
• 

information to a political party which seeks to abuse it for its political interests 
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is denied. The Commissioner is under a legal duty not to disclose private 

medical information which is 1sought by- a· political party that is not entitled to it 

but wants to abuse private medical records for political interests.· The 
. ' 

Commissioner's refusal to give this political party a record of my medical 

records is consistent with the Constitution - for it is ultimately a constitutional 

obligation of the Commissioner under section 7(2) of the Constitution "to 

respect, protect, promote and fulfil the rights in the Bill of Rights." 
, 

• 
113. If this political party is interested in challenging the lawfulnes~ of the 

Commissioner's action in relation to the Rule 53 record, i! has ready legal 

remedies which it has voluntarily elected not to invoke. Having accepted the 

record in its current format, it i.s legally precluded from c;llleging· that the 

Commissioner has acted unlawfully or failed to meet the requirements of rule 

53 of the Rules of the High Court. The political party cannot seek to benefit 

from its own failure to invoke applicable legal remedies for the purpose of 

obtaining the full record on which the medical parole was granted to me. It 

cannot blow hot and cold. 

AD PARAGRAPH 11 

114. The reasons advanced by the Commissioner are consistent with its obligations 

in terms of the law and the Constitution. As an organ of state, it has a duty _to 

act in terms of section 7(2} qf the Constitution in relation to my constitutional 

right to the privacy of my medical records. My constitutional rights that the . . 

Commissioner is enjoined to protect are set out in the following sections of the 

Constitution: 

. 
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114.1. Section 9(1) which guarantees that I am equal before the law and have a 

right to equal protection and benefit of the law; 

. , 
114.2. Section 10 which guarantees my right to inherent dignity; 

114.3. Section 12 which guarantees my right to freedom, se.curity and bodily 

integrity and not to be treated or punished in a cruel or degrading way; 

114.4. Section 14 which guarantees my right to privacy and 

. . 
114.5. Section 24(1) which guarantees my right to an environment that is not 

harmful to my health or well-being; 

115. Just to be clear, I do not consent to have my medical records disclosed to 

political adversaries as these applicants - whose only interest in having 
. , 

access to the records is tb hav.e me incarcerated in a prison .• to ridicule me 

and my health condition and in doing so, to satisfy its insatiable political ego . 
• 

I also do not consent to my medical information disclosed to anyone other than 

my medical team who have my medical health at the fore of their in.terests.· I 
. . 

do not even consent to my m
1

edical information disclosed to the judge or court • 

hearing this matter. The Court does not possess the medical expertise to 

appreciate the decisions taken by medical experts on my medical conditions 

or by those directly involved in dealing with prisoners who are not well. 

116. Neither can I be forced to enter into a confidentiality regime: or "agreement" 

against my free will and wit.h persons who harbour animosity, hatred and racist 

intentions towards me. 

• 
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AD PARAGRAPH 12 

117. I deny that withholding my 1consent to . have my medical records paraded 

before _political party platforms which may include rallies or disclosed .to my 

political adversaries whose main interest is advancing a political vendetta 

against me is unlawful. I do have a veto over the security or disclosure of my 

medical information. If the DA wants to challenge the Commissioner's legal 

understanding of his or her legal responsibilities with regards to the disclosure 
' , 

of medical records of prisoner~. they ought to make a fronta.1 attack on that 

L!nderstanding and position. It is not permissible for this political party to allege 
• 

that the Commissioner has acted unlawfully without frontally challenging the 

decision to not disclose the private m~dical information on the basis that I 
I , 

decline to give my consent. Legal arguments on this will be advanced at the • 

hearing of this application. 

AD PARAGRAPH 13 

118. There is no legal challenge to my refusal to give the Commissioner the right 

to disclose my medical records. I deny that my refusal is unreasonable. The . , 
• 

applicants are political bodies· interested in humiliating and devaluing my 

constitutional rights in order to advance their political objectives. I do not 
• 

believe that the applicants ·have any constitutional entitlement to my medical 

record - even under the ill-define~ c9n9ept of accountability . . 1 do not ac9ount 

to the applicants for my medical situation. My refusal t9 accede to the so-

called robust confidentiality agreement is based on the fact that I do not 

believe that the legal representatives of these hostile political adversaries 

have a right to my medical records either. The lawyers of the applicants are 

°' I I 

~- --c,,, 
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dutybound to represent the inseparable political and legal interests of their 

clients. The confidentiality agreement is therefore not a jus~ifiable limitation 

on my constitutional rights.to the pri'1acy of my medical information. 

119. As far as it is suggested that a judge must be given the right to peek into my 
• 

medical records, it is unhelpful to do so, unless it is suggested that the judge 

will, upon peeking into my medical record, decide whether the medical basis . . . . , 

on which I was granted medical parole is reasonable, with?ut any submis~ions 
. . 

from the parties. A judge should not be placed in such a position, unless it is 

suggested that the parties involved in the litigation will make submissions on 

the medical record, based on contrary expert evidence. 

120. My decision to decline giving access to persons who have no interest in 
. , 

helping me to improve in my h~alth would be an act of self-h.ate. How can it 

possibly be a reasonable demand on me to give the enemies of my peace and 
• 

freedom access to the very information that they need in order to continue 

heaping abuse on me and my family? M)( refusal to give the DA and 1:-iSF my 
medical records is perfectly reasonable and lawful in all the relevant • 

circumstances. 

121. Given that my refusal is not a subject of direct challenge by these adversaries, 

it stands uncontroverted by any evidence of unreasonableness. Essentially, 

all the applicants believe that my refusal to give them access to my medical 

records is unreasonable b~cause they are unable to abuse it for their political 

goals. 

• 
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AD PARAGRAPH 14 

122. The allegations in this paragraph have been answered .. I disagree that my 

refusal to give the applicants access to my confidential medica• record is an 

unjustified limitation on their rights to have access to them. 

AD PARAGRAPH 14.1 

123. The lawyers of the applicants do not.have higher rights to my medical records 
• . . 

than their clients. The confidential agreement that allows the lawyers to seek 

access to my medical records on the threat of a punitive cos~order against me 

is not worth its salt and I decline to have my medical records published to the 

lawyers of the applicants. Tpe lawyers can only perform their duties if' they 

share the information with their clients. Otherwise, it will be of no use or 

relevance to them. They have no such rights. 

124. The allegation that my refusal to give these lawyers access to my medical 

records so that they can challenge the lawfulness of my medic~I parole is "self-

serving and unreasonable" is preposterous. The submissions on why my . , 
• 

refusal to accede to an "only-lawyers" confidentiality agreement is not 

unreasonable as it is not a legal obligation on me. I certai~ly do not have a 

legal obligation to agree to the release of my medical records to lawyers of my 

political opponents. I trust . that professional integrity of the. laWyers 'but th~ 

same cannot be said about their clients. 

AD PARAGRAPH 15 

125. The applicants have not frontally challenged the lawfulness of the 

classification regime on any basis. It must be taken that such classifica~ 
·~?~ 
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regime is lawful until set aside on the basis of law. On th.e basis of their 

classification, the medical records qmnot be given tp the applicants so they 
• 

can parade them in their p"olitical platforms and programs. This too 

demonstrates the lawfulness of the Commissioner's decision not to breach the 

classification requirements on my medical records. If the applicants wish .to 

• 
challenge the lawfulness of 'his cla_ssification regime, they should do so, but 

my leave me alone in that challenge. On the Oudekraa/-principle, until·such 

time that the classification requirements are reviewed and set aside, they are 

binding on everyone, including the lawyers of the applicants. 

126. Even if I were to grant consent, the applicants would still have to navigate the 

applicable intelligence classifications and the protocols of SAMHS. , 

AD PARAGRAPH 16 

• 
127. The allegations are without merits. The choice of the applicants to pursue this 

application in this manner is what has drawn them into this litigation quagmire. 
. . 

I . 

The applicants knew that the legal and constitutional issues involved in_ their 

respective applications were too complex to be resolved through back-door 

deals and procedural short-cuts. It is clear that the bringing of the application 

on an urgent basis was not based on a principled legal basis supported by 

clear constitutional grounds. These political organisatior:is brought the 

applications to advance their PC?litical interests , rather than vindicate 
• 

constitutional disputes between· them and me or the Commissioner . . 

• 
128. It is therefore the fault of the applicants that they seek to have this matter 

resolved on an urgent basis without first r~solving very engaging .con~t~tutional 

questions relating to their entitlements to my medical records. 
~ --z:_ ~ 

• 
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AD PARAGRAPH 17 

129. It is unsurprising that the DA falsely alleging that there is a bait from ·me to 

drag it into any litigation. I do not wish to h~ve anything to do with the DA at 

all and if I could avoid it I would do so. It is the DA that took its own bait by 

taking political chances with the courts to advance what is essentially a 

political interest. It is false that there is such an appearance on the . , 
• 

Commissioner who has correctly applied the law to protect my con~titutional 

rights and to avoid placing in the hands of my political adver~aries my medical 

information for them to do.what they wish with it outside this litigation. The 

. election to proceed with the litig~tion despite this complaint. shows· tlie .fals~ 

pretences at seeking to obtain any legal basis for accessing my medical 

records. Without my medical records, it is impossible for the DA and its allies 

in this litigation to contend that the Commissioner acted unlawfully. It is 

equally so that a Court cannot find that there is a basis on which to review and 

set aside the decision of the Commissioner in the absence of essential facts 

- known to the applicant ,to exists - but for politicaf reasons, the applicant 

elected not to seek a judicial remedy on whether it is entitled to my medical 

record. • 

130. On the basis of its election - it must be .aocepted that there is no factual basis 
I • 

- for contending that the Commissioner or myself acted unlawfully in re~ation • 

to my medical parole. There is no basis for contending that there are no 

medica! grounds for my medical parole. _It is clear even on the redacted 

version of the record that the Commissioner took into account medical 

grounds for his decision to place me on medical parole . 
. ~t 

)---' t 
\ 
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131. More significantly, there is no basis upon which this Honourable Court could 
, 

possibly determine as a fact tha~ the undisclosed portions of the record do not 

contain evidence in support of the decision. It is for the applicants to allege the 
• 

contrary, upon a proper . legal foundation. The court cannot engage in 

speculative guesswork. Neither can it a.id,and abet a fishing expedition. 
. . 

AD PARAGRAPH 18 to 34 

132. The applicants have failed to take appropriate steps necessary to determine 

whether there is a legal duty on the Commissioner to disclose my medical 

records to them. It must therefore be accepted that the Commissioner's 

conduct is lawful. 

133. The applicants have not frontally challenged the lawfulness· of the 

Commissioner's duty not to disclose my medical records based on my refusal 

to give him consent and the classification. Instead, they seek to circumvent 
' . 

this duty on the Commissioner by proposing the so-called robust • 

'confidentiality agreement'. 

134. The applicants have also failed to challenge my right to refuse to have my 

medical records disclosed to them. The allegation that my refusal to accede 

to a confidentiality agreement is unreasonable cannot be a .legal challenge 

worthy of any response. There is no legal duty ,on me to accede to a 
• 

confidentiality agreement that i have been advised on. Given the political 

purpose for which this medical information is sought by .the applicants, it 

cannot be unreasonable that I declined to give in to their demands. The 

applicants seek access to my medic;;al records in order to humiliate me. They 

seek my physical re-incarceration and thereafter to gloat in their po1i~I 
/71 \-.;-c.+-
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platforms of a political victory. They seek to abuse my medical records ~o as 

to bolster their political insignificance. Ultimately, they seek t_o abuse the 

processes of the courts to continue their narrative that I am corrupt and have 

obtained this medical parole in a corrupt manner. That is why they falsely 

contend that my refusal to accede to their demands for acces.s to my medical 

information is self-serving. , 

135. None of the allegations set out in these paragraphs in any event amount to an 

• 
obligation to disclose c~:mfidential medical information either by the 

Commissioner exercising his legal power~ or without my consent. 

AD PARAGRAPH 40 

136. It is false that the Commissioner's conduct sets a dangerous precedent. 

Instead, given the constitutional obligations in section 7(2) of the Constitution, 

read with the statutory powers of the Commissioner, it would be 

constitutionally dangerous for the Commissioner to disclose medical records 

of inmates to political pa'rties .. What is a danger to the protection of our 

constitutional rights is a commissioner who will bow to the litigation and 
• 

political bullying tactics of political parties wishes to use private medical 

records in his possession to advance pc;>lit4cal interests that have·nothiflg to do 
I 

with the management of the medical conditions? The danger t~ our 

constitutional democracy is allowing political parties to abuse t.he courts by 

seeking orders that endorse the violation of ~onstitutional rights. An order that 

my medical records are disclosed to political groups for use in their political 

programs would violate my rights and an abuse of the judicial. process. 

, 
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D: JUST AND EQUITABLE -ORDER , 

137. There is no basis for any order of review and set aside, let alone substitution . 

• 

138. This application must be dismissed with costs including a punitive costs order 

or attorney and own client. It is cl.ear. that'the application has. been brought iry 

order to abuse the court for the political interests of th~ DA. · In its political 

campaigns, the DA has made its goal to scandalise my medical· condition by 

calling into doubt whether or not I am not well. The public statements made 

on my medical parole is reckless and inconsistent with the principles of ubuntu 

as I should not be expected to defend myself against a polittcal party on my 

medical condition. • 

139. In any event, the matter is not urgent. It is not urgent that I am physically 
• 

placed in a prison to serve my sentence. I am serving my sentence on medical 

parole. 

140. Finally, the application has presented no factual basis or evidence to 

challenge the decision of the Commissioner. It is engaged iri speculation 

which in itself serves its political narrative rather than an attempt to have a 

genuine constitutional dispute resolved. In the absence of any orders 

challenging the lawfulness of the Commissioner's decision not to disclose my 
, 

medical record, or my deci6ion not to grant my consent to my medical records 

disclosed to a hostile political foe for its political use, the threshold required to 

• 
review and set aside the Commissioner's decision on any basis has not been 

met. 
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141 . Even if there were grounds to review and set aside the ·impugned decision, . . 

which is denied, then the appropriate remedy would be a remissfon order and 

not a substitution order. None of the legal requirements for a substitution order 

have been pleaded or are in existence. Simply put, none of the exceptional 

circumstances justifying a substitution, as set out in the leading case of 
. , 

Trencon Construction v IOC 2015 (5) SA 245 (CC), are in place. . . 

E: ANSWERING AFFIDAVIT TO FOUNDING AFFIDAVIT OF AFRIFORUM • 

AD PARAGRAPH 1 to 4 

142. I admit that the deponent but deny that he is authorised to depose tQ this 

affidavit. There is nothing in this affidavit supporting the allegation of authority 

to depose the affidavit. 

143. I deny that the deponent has any personal knowledge to the facts contained 

in his affidavit. He has no knowledge of the facts on which my medical parole 

. ' 
was granted. He has no knowledge of my medical condition on which I was . . 

considered and granted medical parole. 
• 

144. I deny that the legal advice.given to this deponent and this organisation is true 

' and correct. As will be shown beJow., it is woefully false and inaccurate . . 
I 

145. For the reasons already advanced above, I also dispute Afriforum' s. /ocus 

standi. 
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, 
AD PARAGRAPH 5 • 

146. There are no grounds set out to support the allegations of U[gency. The only 

urgency that this applicant may claim is my physical incarceration. That 

cannot ground urgency. 

AD PARAGRAPH 6 to 9 

147. There is no basis on which newspaper articles and medial statements issued 

by known persons should be admitted on the basis of the law of evidence in 

section 3(1 )(c) of the Law of Evidence Amendment Act, 45of·1998. 

, 
148. A matter seeking to hav~ my. physical incarceration cannot be based on 

hearsay, speculation and conjecture. A civil rights organisation ought not seek 
• 

the incarceration of anyone hearsay evidence. No reasons are granted why 

hearsay evidence should be relied on f~x my urgent re-incarceration. . 

AD PARAGRAPH 10 

149. It is surprising that an organisation that pretends to be involved m the 

protection and development of civil rights within the Constitution should 

disregard its mission to support this irresponsible attempt to violate my 

constitutional rights. 

150. It is denied that the application is brought in the public interest. I also dispute 

that it has brought this application at the request of its members. However, I 

deny their constitutional entitlement to the relief sought and its basis. Nothing 

in its designation entitles this applicanl to be granted access to my medical 

records on which I was granted medical parole. Neither the public on .which 

- \ " 
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the applicant claims to bring this application nor its members a.re entitled to 

have access to my medical records from which it may challenge the lawfulness 

or the medical parole decision. 

151. It is denied that this matter has anything to do with public accountability. My 

. , 
medical parole was dealt- with in accordance with the law and so far, no 

sensible basis has been advanced to justify the standing to challenge the 

• 
medical parole decision on. the basis of rule of law. 

152. 
' . . , 

The rest of the paragraphs are yacuous instances of self-praise that do not 

accord with its demonstrated activities. 

153. There is no evidence whatsoever in this application that supports the 

allegation that members of this organisation decided on this application. 

154. There is also no evidence that I have abused the medical parole system by 

this civil rights organisation. But it is.unsurprising thaHhese same allegations 
• 

in this paragraph are glibly made by political organisations with a political 

agenda involving my humiliation. A true civil rights organisation must always 

seek to advance legal principles that protect human rights and not engage .in 

political agendas as in this C'i!Se. ·The affidavit so far reads as that of the DA, 

and one is left with the distinct impression that there was political collusion by 
. . 

the three applicants to engage in this fruitless litigation. 

AD PARAGRAPH 11 to 16 

155. It is unclear why the President of the Republic and the CommJssion of Inquiry 

headed by Justice Zondo bas been cited as respondents. They self-evidently 

have no legal interest in the decision on my medical parole. 
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• 
AD PARAGRAPH 17 to 19 

• 
156. There is no relief to my k~owledge sought against these respondents at all 

and their citation is justified for specul~tive interests that they rri~Y have 

without pointing out exactly what that interest may be. This is a.n irresponsible • 

citation of parties with no legal basis for doing so. 

AD PARAGRAPH 20 to 21 

157. The allegations in this paragraph are admitted. 

AD PARAGRAPH 22 to 23 

158. Save that this application has no merit, the allegations in these paragraphs 

• 
are not noted. 

AD PARAGRAPH 24 

159. The grounds for seeking to set aside my medical parole are without any merit 

to the extent that they are based on medical grounds. The Commissioner will 

no doubt explain the legal basis on which he took his decision to grant medical 

parole. I fully align myself with his grounds save that in the event that it is 

found that he erred , a just. and equitable order, consistent with proven facts , is , 
• to refer the matter back to the Commissioner for reconsideration. While that 

takes place, I should be allowed to remain on medical parole until that position 
• 

is revoked by the Commissioner or any responsible functionary. 

..... \ '\ 
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AD PARAGRAPH 25 to 26 

160. This applicant and its litigation allies should know that medical parole is not 

given for the public but based on specific medical circumstances. That the 

public may be invited to make representations on whether an inmate should , 
be granted medical parole does not give the general public a legal righ_t against 

a medical parole decision. 
• 

161. The public which is imbued with the principles of ubL:ntu rather than 

vengeance and vindictiveness would not wish to have an 80-year-old . man 

kept in. prison for the sake of it or because it pleases political bodies like this 

applicant. 

162. There is no evidence that my medical parole was taken for ulterior purposes. 

It is not clear what those ulterior purposes are and given that this political party 

does not describe those so-called '\1lterior purposes", for which it alleges that 
• 

my medical parole was given, I 'am unable to give a sensible response to this 

false statement. • 

AD PARAGRAPH 27 

163. There are no facts on which a court may reasonably exercise · its substitution 

powers. In fact, the principles on substitution do not support the relief sought 

by this applicant. 

AD PARAGRAPH 28 

164. It is not stated in what way and on what procedure the court should substitute 
• 

its role for that of the Commissioner. It is denied that the legal threshold for 

• 
I\ 
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substitution has been reached based on the correct facts of what happened . 
• 

Legal argument in this regard will be advanced at the hearing, with specific 

reference to the relevant decided and qinding authorities. 

AD PARAGRAPH 29 to 34 

165. I do not need to answer these allegations. They are irrelevant to me. 

AD PARAGRAPH 35 

166. The Commissioner is obl igated to respect my constitutional right to the privacy , 
of my medical information.· Thi~ applicant and its members are not entitled to 

my medical information. 
• 

AD PARAGRAPH 36 to 40 

167. The application in Part A do
1

es not.make out a case for interd!ctory relief. In • 

the main, there is no clear or prima facie right that the applicant has 

demonstrated to my medical information ~n which the medical parole was 

granted. In any event, there is no basis for any interdict over my medical 

records since the applicant has no right to them. 

AD PARAGRAPH 41to43 • 

168. These allegations do not make out a case for the urgent review of the 
• 

Commissioner's decision. ·There is no factual or legal basis to impugn the 

Commissioner's decision to grant m~di.cC'.lt parole. 
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AD PARAGRAPH 44 to 46 

169. The allegations involving why I am serving a jail term are irrelevant to whether 

a decision to grant medical parole is lawful, rational or reaso_hable. It is well

known that the Constitutiooal Court summarily tried arid sentenced me without 

any trial and opportunity to defend myself in criminal proceedings . 

• 
AD PARAGRAPH 47 to 62 

170. The legal submissions on th~ law of 'pa·role are noted. They will appropriately 

be dealt with in written submissions on my behalf. To· the extent that it is . . 

alleged or implied that I breached any of the provisions on medical parole or 

abused any aspect of the medical parole, I deny the allegations. 

AD PARAGRAPH 63 to 65 

171. I deny that the facts in this. affidavit support any basis' to review and set aside 

this medical parole decision. 

• 

172. I am not aware of any other reason why I was granted medical parole other 

than medical reasons. This civil ri.ght.s ~rganisation has not provided a factua_I 

basis to support the false allegations that my medical par~le was made fqr any 
. . 

other reasons other than medical reasons. I should not be expected to engage 

in divination on what this organisation believes are the reasons for the granting 

of medical parole other than medical reasons. 

PARAGRAPH 66 to 73 
I 

173. The legal grounds for seeking· to review and set aside the ·medical parole 

decision are denied. It is unclear on what facts they are. made since this 

• Ii">. ~.\ ,<:\(7 ~. 
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organisation does not know the medical basis on which the decision was 
• 

made. What the applicant seeks to achieve is to obtain far-reaching orders 

based on speculations and hea~saY. iDfQ'rmation obtained ir:i the meai~ an~ 

rumour. 

AD PARAGRAPH 74 to 76 

174. I have dealt with why this application is not urgent. My physical incarceration 

is not urgent for purposes of satisfying the orders of the Court. As this civil 

rights organisation should know I cqntinue to serve IJlY sentence on medical 
• 

parole. It is not urgent that I should do so in the confines of a prison .. 

• 
F: AD REPONSES TO THE AFRIFORUM SUPPLEMENTARY AFFIDAVIT 

AD PARAGRAPH 1 to 4 

175. The allf3gations in this supplementary affidavit are noted save to deny that the 

deponent has proven his authority to depose to this supplementary affidavit. 

AD PARAGRAPH 5 to 7 

176. The allegations in this affidavit are noted. 
, 

• 
AD PARAGRAPH 8 

177. This organisation never expected these respondents to oppose the relief it 

seeks. They should not have been joined in the first place ~ecause there·is . . . . 
no legal interest that they have in· the decision of the Commissioner. 
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AD PARAGRAPH 10 to 12 

178. There was no legal basis to seek the record on an urgent basis. The rest of 

the allegations are noted. 

AD PARAGRAPH 13 

• 
179. It is noted that the record was produced as demanded by this organisation. 

AD PARAGRAPH 14 

180. I note the approach of this applicant. 

AD PARAGRAPH 15 to 17 

181. The legal submissions made in these paragraphs are noted but will be 

thoughtfully engaged with at the hearing of this application and in written , 
• 

submissions. 

AD PARAGRAPH 18 to 21 • 

182. These legal submissions will appropria~ely be dealt with at the hearing of this 
I • 

application and in written submissions. 

AD PARAGRAPH 22 to 28 

183. Even if the regulations were relevant, the operative word underpinning the role 

of the MPAB is "recommend". Their recommendations do not bind the 

decision-maker who must do so independently and without any undue , 
influence. 

• 
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184. It is specifically denied that the law, properly interpreteti, prevented the 

Commissioner to place me on medical parole. 

AD PARAGRAPH 29 to 30 

185. The conditions of my medical parole include that I be given medical support 

on a continuous basis. Medical parole entitles me to serve my sentence while 

I am at home. My home is at Nkandla. 

AD PARAGRAPH 31 , 

186. These argumentative submissions will be dealt with in argument and with 

reference to the available medical evidence. • 

G: JUST AND EQUITABLE ORDER 

187. This application must be dismissed with costs including a punitive costs order 

or attorney and own client. It is clear that the application has been brought in 

order to abuse the court for the political interests of the DA. In its political 

campaigns, the DA has made its goal to scandalise my medical condition by 

calling into doubt whether or not I am not well. The public statements made 
. , 

on my medical parole is reekless and inconsistent with the principles of ubuntu . . 

as I should not be expected to defend myself against a political party on my 

• 
medical condition. 

188. In any event, the matter is not wgent .It is not urgent that I am physically 

placed in a prison to serve my sentence. I am serving my sentence on medical 

parole. 
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189. Finally, the application has no factual basis to challenge the decision of the 

Commissioner. It is engaged in speculation which in itself serves its political 

narrative rather than an . attempt to have a genuine constitutional dispute , 
• 

resolved. In the absence of any orders challenging the lawfulness of the 

Commissioner's decision not to disclose my medical record, or my decision 
• 

not to grant my consent to·my medical records disclosed to a hostile political 

foe for its political use, the thresho_ld _.r~quired to review and set asid~ the 

Commissioner's decision on any basis has not been met. 

H: RESPONSE TO HSF FOUNDING AFFIDAVIT 

ADPARAGRAPHS1AND2 

190. It is denied that the contents of this affidavit are true and co.rrect. The HSF 

does not operate any i~carcerati6n facilities for 'purposes of managing 

inmates. It is also denied that Mr Antonie has any personal knowledge the 

facts on which this application is based. 
• 

AD PARAGRAPH 3 to 5 

191. It is denied that the application is urgent. There is no basis set out in this 

application for why my physical incarceration in prison walls is an urgent 

matter. It is within the law to serve prison sentence on medical parole or any 

other form of parole. The fact that the HSF, for no lawful reasons - other than 

its political hatred of me - wish for my physical incarceration ·is not an urgent 
, 

matter. The rule of law •is not undermined when I continue to serve my 

sentence as a prisoner of the Constitutional Court. 
• 

~c.z ~ ) ~ · . . 
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• 

192. It is denied that the review application is justified by the principle of legality. 

I 

Serving sentence under parole conditi0ns is not a violation of the rule of law. 
I . 

That is why our penal system allows under specific conditions for an inmate 

to be granted early release from prison, medical parole or generai parole. The 

only reasons I can see for this self-manufactured urgency is the desire to feed 

the popularised narrative that I am so corrupt that I am able to gain undeserved 

medical parole - even where it is clear that there is a medic~I basis for such 

parole. • 

AD PARAGRAPH 6 to 10 
• 

193. The political interests of the HSF are noted. They do not give it the HSF the 

standing to interfere with the,grantir:ig of my medical parole. 

194. The fact that the HSF participated in previous related litigation does not give 

it the standing to bring any or this application_. Its standing must be determined 

for each case and not a blanket one. It is also noteworthy that its participation 

in the previous case was as an amicus curiae. It has now. all pretence of 

neutrality and shows its true colours as an intended adversary. This in itself . , 

constitutes an abuse of the court process. 

AD PARAGRAPH 11 • 

195. These facts suggest that the onlX ba.si~ f~r urgency is to ach!eve my physical 

incarceration in prison walls to serve the sentence of the 9onstitutional Court. 

However, that I am serving my sentence on medical parole does not breach 

any rule of law but is justified by my medical condition and expert consideration 
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on how to manage my medical condition. It is not an act of corruption as the 

HSF and its litigation allies appear to suggest. 

196. It is not a basis for urgency to s·eek my physical incarceration· in prisqn walls. 

I am not breaching any laws by serving my time on medicalparole. 

AD PARAGRAPH 12 to 15 

197. The allegations in this paragraph are noted, .save . to deny that the 

Commissioner has given his reasons for granting me medical parole. 

AD PARAGRAPH 16 to 25 

198. The basis of the decision was given - medical considerations are paramount 

in the granting of medical parole.. There is no r~quirement to draft the 
• 

statement as HSF would have'. The statement conveyed tO a reasonable 

reader with no political animosity against me sufficient basis on which I was 

granted medical parole. 

199. In any event, it is clear from the Rule 53 record, what the Commissioner • 

considered in order to grant medical parole. 

200. The record has been provided save the disclosure of my confidential medical 

records. I do not trust the intentions of the HSF in respecting the confidentiality 

of my medical information. 

, 
AD PARAGRAPH 25 to 28 

201. There is a legal duty on the Commissioner to respond t<i the HSF in the 

manner that demand. This application is not necessary not for the reaso!ls 
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advanced by the HSF. It is not necess~ry because it has no merits .. The fact 
I 

that the HSF wishes to see me physically incarcerated in prison walls is not a 

justifiable dispute justifying this application to politised my medic.al condition. 

202. There is simply no basis for urgent which it is clear is manufactured to 

conveniently fit the political narrative and program involving the elections. 

AD PARAGRAPH 29 , 

203. First there are no rule of law risk to serving a prison sentence on· medical 

parole. The claim of the HSF is inflated and self-serving.· The rest of the 

reasons advance for this nonsensical view that I am not serving my sentence, 
I 

as imposed by the Constituti©nal Court· only serves to point to the real poiitical 

motive~ for wanting this matter heard and disposed of on an urgent _basis. 

According to the HSF and its litigation allies, I must be humiliated and stripped 

of all dignity for no other reason but politics. 

AD PARAGRAPH 30 

. , 
204. It is nonsensical to suggest that the rule of law is only vindicated when I am 

physically constrained in a prison wall, even where there are medical grounds 
. 

for serving my sentence on medical parole. As HSF knows, I do not agree 

with the findings of the Constitutional Court and I serve my i.mprisonment . . . 

under a strong protest. I belleve very much that the judgment. of the minority • 

accurately describes the majority judgment. 

205. I should not be deprived the privilege of being considered for medical parole 

because of the HSF's inflated sense of superiority over issues of the rule of 

law and the virtues of its liberal democracy. : ~l ~,-c::_ 
\ { \ ,. 
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206. I remain a prisoner serving my sentence - and so it is an il!-conceived and 

incompetent view that the. rule of law is violated simply because I serve my 

sentence under justified medical parole conditions. 

• 
AD PARAGRAPH 31 

207. It is not correct that the deci~ion is shrouded in any secrecy. · The HSF would 

love to get hold of my medical records so that it can parade me in abusive 
. . 

terms - and its clear to me that nothing will make HSF happier than knowing 

how bad my medical condition is. In fact, I do not believe that HSF would 

accept that there is a medical basis for my medical parole because it is deeply 

invested in its program and narrative that as long as I live, I am a danger to its 
, 

political liberal democracy~ 

208. That the HSF would like a public scrutiny of my medical con.dition justifies my 

view that if it were to get 'hold of my medical records, it would employ the 

crudest and unstrained methods .of ensuring that I am a pen:nanenf disability 

to its liberal democratic project of devaluing the inherent djgnity'of persons like 

myself who hold very strong views about the need for this country to move 

away from being trapped in political dogma of elitists and colonial 

beneficiaries. 

209. We do not need the New York Times to know and appreciate.the value of the 

rule of law. The rule of law is riot violated where there is a medical basis for 

granted medical parole. The only reason that the HSF is hot under the collar 
• 

is that I am a subject of its political project of liberal democracy. 
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210. I do not believe that servin9 imprisorinient on medical parole is lacking iri 

accou~tability. As a fact, I do not believe that I was jailed in accordan~e with 

the law and no liberal democrat should believe that on the right facts. 

AD PARAGRAPH 33 to 37 

211. The HSF has obtained access to the record. The complaint is baseless. 
, 

Confidentiality of medical records in· a constitutional democracy accords with 

the right to inherent dignity. The HSF has no right to my medical record. There 

• 
is no legal obligation on me to give the HSF any aspect of my medical record 

so that it can play political games witp it and perpetrate i~s a~~nda ·of 

humiliating me for my medi~I condition. 

212. There is justification in terms of the principles of open justice and 

accountability to give the HSF access to my medical records so that it can play 

its political games with it. Despite its obnoxious view of me and my political 

beliefs, it holds no higher rights to my right to inherent dignity: 

, 
AD PARAGRAPH 38 to 40 

213. The legal submissions made in these paragraphs will be ciealt with in legal 

argument. It is denied that there is any legal basis on which the HSF has. a 
I 

legal right to access my medi,cal infqrmation for the purpose of humiliating and 

degrading my constitutional rights to inherent dignity . 

• 



56 

AD PARAGRAPH 41 

214. The legal arguments on the powers of the Commissioner in relation to the 

advisory role of the Board will be dealt with in legal argument at the hearing of 

this application. The arguments are denied. 

AD PARAGRAPH 42 and 43 

215. There is no factual or legal basis with reference to the established principles 

on substitution that justifies the involvement of the Court to order my physical 

incarceration even when there is no dispute about the existence of a medical 

basis for my medical parole. 

f 

AD PARAGRAPH 44 

216. It is noted that the HSF wishes for these orders which have110 merit. 

I: ANSWERING AFFIDAVIT TO SUPPLEMENTARY FOUNDING AFFJDAVIT 

OFHFS 

AD PARAGRAPH 1 to 3 

217. I admit that the deponent but deny that he has any personal knowledge to the 

facts contained in his affidavit. He has no knowledge of the facts on which my 

medical parole was granted. He has no knowledge of my medical condition 

on which I was considereq and granted medical parofe. 

218. I deny that the legal advice given to this deponent and this organisation is true 
• 

and correct. As will be shown below, it is woefully false and inaccurate. 
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AD PARAGRAPH 5 

219. I accept that it is HSF's wish to have me physically incarcerated rather than 

serve my imprisonment on medical parole. "This organisation has not ceased 

to scandalise everything that concerns me. In its worldview, together with its 

political and litigation allies, my medical parole has been achieved through 

corruption and not a good faith application of the law by the relevant 

authorities. 

220. There is no factual or legal basis set out by this applicant for a substitution 

order. 

AD PARAGRAPH 6 to 8 

221 . The allegations in these paragraphs are largely irrelevant to the relief sought 

but are nonetheless noted. 

AD PARAGRAPH 9 to 26 
,, 

222. There was no basis for urgency and the truncation of the timefram_es other 

than to open a litigation front that feeds the political narrativ~ that I am corrupt 

and even this medical parole was achieved through corruption. It is 

unsurprising that HSF, DA and .Afrjforum has banded together to seek to 

politicise my medical condition - which it appear to believe is· also a cGrrupt 

claim. 

223. My physical incarceration - which this review application appears intended to 

achieve - does not justify an urgent application to the Court. I continue to 

serve my sentence on the basis that I have medical parole. ~. ,~ 

• • ' < CJ \...,,"-- '--.,/ 
' \\~ . A ' 



58 

224. I have addressed elsewhere in my answering affidavit to the DA the reasons . , 
• 

why I cannot consent to a confidentiality agreement with any of the applicants 

and their lawyers. I stand by those. • 

225. HSF would abuse me if they were to given access to my medical information. 
' 

They have invested much in scornfully deriding me for th.eir own poiitical 

interests. On that basis, I should not be expected to give my consent for the 

HSF to view my medical records for the purpose of arguing for my physical 

imprisonment. 

AD PARAGRAPH 27 to 30 

. , 
226. I did not give myself medi~I parole and the fact that it could b~ found that the 

Commissioner erred should not affect me. It would violate my constitutional 
• 

rights to revoke my mediqal parole just to satisfy the vindictive appetite of 

these political organisations. 

AD PARAGRAPH 31 to 50 

227. The allegations in these paragraphs are noted. They do not make out a case 

for the revocation of my medical parole. What they demonstrate though is that 

a series of medical decisions and protocols have carefully been followed to 

ensure that my medical health does not deteriorate. These m·edical decisions , 
• involving my incarceration are. lawful and reasonable - based on medical 

reasons and not acts of corruption as the HSF believes. 
• 

228. Of-course the suggestion that there is no evidence that I would be taken care 

of by my family if released intp their .care is ludicrous and by its own standards 

of civilisation an outrageous proposition. Mthonti's actions are t~_3JPUQh and 

. ~ ·r-/f I -~ ~ _.,/; 
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careful. They can only be criticised because they were d.one to ensure !hat I 

am medically safe. 

AD PARAGRAPH 51 to 69 

229. There is clear evidence that there is a medical basis on which the decision to 

grant medical parole is justified. It !s clear that the Medical Parole Advisory 

Board did not wish to recomme.nd medical parole for reasons not associated 

with adequate medical information on my medical condition. There were 

ample medical reports to support a decision to grant medical parole whic~ it 
~ 

appears the Medical Parole 1Adv~sqry Board was unprepared to consider for 

purposes of making the recommendation. Since it was the view of specialist 

doctors involved in managing my medical condition that, as part of the 

management of my medical condition, I should be placed on medical parole, 

it is clear that the decision of the view of the Medical Parole Advisory Board 

was itself unreasonable. They are not entitled to override the:view of medical 

doctors that are responsit>Je for the management of my medical condition. In 

any event, the applicants are not entitled to cherry-pick only the· medical 

• opinions which suit their narrative and turn a blind eye to those which are or 

might be in my favour. 

AD PARAGRAPH 70 to 78 

230. The Commissioner acted within his powers and therefore lawfully. He was 

entitled to ensure that I was not only safe in prison but that my health would 

not be compromised by the prison conditions. 

, 
• 
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231. Matters involving me invoke intense public interest. fhe intensity of litigation 

against me by this organisation bears testimony to that fact. HSF and its 

• 
litigation allies claim that there is public interest in my incarceration and the 

conditions of my incarceration. However, these applicants c..lo f'!Ot ~o~sider it 
. . . 

lawful for the Commissioner 'to consider the scope of public interest involved • 

in my incarceration. That is duplicity at its worst and a clear indication that the 

intention of this application is to humiliate me. 

232. The basis for granting medical parole is lawful and, on the facts, reasonable. 

AD PARAGRAPH 79 
, 

• 
233. I deny that the Commissioner acted ultra vires his powers. 'Even a cursory 

analysis of the applicable statutory provisions bear out the executive powers 

of the National Commissioner. 

AD PARAGRAPH 80 

234. The Board's powers are to make recommendations to the Commissioner who 

must make a decision. The Commissioner is expected to act independently 

even as he considers the recommendations of the Board. As the decision-

maker on the issue of medical parole, he is entitled to reject a r~commendation 

of the Board that he finds t~ be patently irrational and rfot taken with due regard 

to the medical facts relevant to a decision on medical parole . 

• 
AD PARAGRAPH 81 to 82 

235. The Board is not the decisio11 maker but has powers of recommendation: The 

Commissioner did not ignore the recommendations of the Board but granted . . 
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a considered basis on which he differed with. their conclusion on whether there 

were competing facts and circumstances relevant to the medical grounds on 

which to grant medical parole. 

, 
AD PARAGRAPH 83 to 84 

236. The Commissioner is not a doctor to have been expected•to make medical 

conclusions on my medical situation. The specialist doctor.c; treating me did 
I . 

so and recommended a treatment regime in which I would be· granted medical 

parole .. 

AD PARAGRAPH 85 to 86 

237. The reasons given by the Commissioner are in addition to the medical reasons 

of my doctors. The applicant cannot contradict these reasons, as they are all 
. , 

true. The HSF has not g;ven any medical basis for suggesting that I do not 

fit within the medical requirements for the granting of medical parole. It cannot 

• 
do so because it has no medical expertise to explain my medical situation. 

AD PARAGRAPH 87 to 88 

238. The view of my medical experts is that the management of my medical 

situation would be better if I am given medical parole. I am under the medical 

management of my doctors at my home. 

AD PARAGRAPH 89 to 93 

' 239. This jurisdictional requirement was met. There were medical reports 

considered by the Board. I do not consent for these reports to be given to 

• 
anyone else who is not inv.olved in the management of my medical situation. 
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• 
Unless it is alleged that s~ch medical reports do not exist, which the HSF 

cannot know, I am content that the decision to grant medical µarole was based . . . 

entirely on my medical condition and consideration of .how to manage that • 

condition. 

AD PARAGRAPH 94 

240. The law does not give the Board the power to make determinations at all. It 

makes recommendations. Only specified persons may make a decision and 

the Commissioner is one of the.specified decision-maker on whether medical 

parole should be granted. 
• 

AD PARAGRAPH 95 

241. The reasons given by the Commissioner are reasonable and. rational. The • 

only basis on which this applicant contends differently is that there should be 

evidence that I am on my death-bed. That is not the law. The reasons given 

by the Commissioner for granting medical parole are not unreasonable as they 

consistent with the medical reports of the experts that are managing my 

medical condition. , 

AD PARAGRAPH 96 to 97 

• 

242. It is denied that the decision does not meaningfully engage with the 

requirements of the law. What that evell' means is unclear because there is 

no benchmark against which to test this nonsensical proposition. 
. . 
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AD PARAGRAPH 98 to 100 

243. It is clear ex facie the document provided why the Comm!ssioner did not 

accept the Board's unrea~onable approach to my medical parole issue. He 

was not bound by the recommendations of the Board. The advice of the Board 

may not unreasonably deviate from the medical report or advice of a medical 

specialist, unless it has on its own obtained an independent :Tiedical report ·of 
I . 

a medical specialist. 

. . 
244. Since the Board appear to have ignored relevant medical reports, without 

obtaining its own medical view on the matter, the Commissioner was entitled 

to ignore its incompetent advice. 

AD PARAGRAPH 101 

• 
245. The Board recommendation does not contain such conditions because it 

unreasonably rejected the medical opinion on my m.edical condition. 

Importantly though, the Board's view that my medical condition had stabilised 

I . • • 

does no more that prove that th~re js an underlying medical condition . . The 

Board's view differed with that of the medical experts who were directly 

responsible for managing my medical situation. The Commissioner was 

correct to believe and accept the view of medical experts on the management 

of my medical condition. In any event, he did so in terms of section 75(7) of 

the Act, which does not oblige him to follow any recommend~tions. 

, 
AD PARAGRAPH 102 

246. It is a false interpretation of the Commissioner's report to sliggest that he did 

not engage frontally with its recommendation and reasons. He did as he W?!S 

/-/ ~-
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• 

enjoined to and came to the conclusion that the recommendations were . . 
unreasonable on the basis of the.m~ical advice of medical experts. 

AD PARAGRAPH 103 

247. The Commissioner has no duty to advice the Board. He has a duty to make 

a decision based on a number of factors, including the recommendation of the 

Board, where applicable. 

AD PARAGRAPH 104 to 105 

248. The Board's view that it had a veto over the Commissioner's decision-making 

powers is wrong. The Board's responsibility is to act reasonably and not to 

ignore critical factors. In this, case the i·nvitation on the applieants for medical 

parole to provide information required by the Board. The Board cannot simply 
. . 

ask for the applicant to provide it with unspecific "other information" that does 

not exist for its consideration. It is obliged to ask for specific information 

relevant to the matter at hand. 

249. The Commissioner has no obligation to put information before the Board. It is . , 
the applicant for medical parole·that may do so, if required. The Boa~d, must, 

after making its recommendation, leave it to the Commissioner to consider 
• 

whether or not to accept that recommendation or to act in terms of a separate 

statutory provision which gives him u.nfettered powers. 

AD PARAGRAPH 106 

250. The reports of the medical experts is what r.eally matter when medical parole 

is considered. Why it is irrational or unreasonable or even arbitrary to accept 

" \ n 
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the report of persons directly responsible for the management of the medical 

condition of the parolee is not explained. But again, the HSF"s preference for 
, 

the Board's advisory opirllon oyer those that speak directly _to the issue of 

whether there is a medical basis to grant medical parole is not surprising -
• 

seeing that its only objective is to ensure that I am in locked up in prison 

irrespective of my medical situation. 

251. Theirs is a self-serving interpretation of the law which it bends in order to 

advance a "special Zuma law" that only applies to me. 

AD PARAGRAPH 107 

252. Even calling the medical reports as those of "Zuma's SAM HS medical team is 

demonstrative of the HSF's bias a@ainst me. The 'SAMHS is not a Zuma • 

medical team - and it should be clear from its terms that they do not look only 

after me. This is the same team that looks after the he~lth of all former 

Presidents. There is no basis for suggesting that the medical report of the 

SAM HS is not an independerat. The SAM HS does not play the political games • 

with the health of its patients and have no interest in presenting anythil')Q that 

is not independent. It is the Board's independence that is questionable 

because it ignores medical advice without providing any rational basis for 

ignoring that advice. 

AD PARAGRAPH 108 , 

253. Whether or not medical parole should be granted is based on medical reports 

• 
and factors relevant to the management of a medical situation involving a 

parolee. · · ·~ 
,~6-. · · ~ 
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254. It is incorrect that there is a req~irer:n~nron the medical tea_m, when'is~uing 

their medical report to dictate or even express an opinion .on the desirability or 

necessity of medical parole. The medical experts must express their views on 

the medical condition of the applicant for medical parole - which they did. 

They also expressed an opinion on the management needs of the medical 

conditions. 

255. The medical team should ~ot b.e expected to express itself o.n the necessity 

for medical parole other than supporting an application for medical parole . 
• 

The fact that the medical t~am supported the application for medical parole is 

enough and it is for the decision-maker,. taking into account the medical report 

I • 

to determine whether medical parole should be granted. 

AD PARAGRAPH 109 to 110 

256. The medical reports of the SAMHS gave the decision-maker the facts on 

which to determine the necessity to place me on medical parole. That is the 

sole duty of the medical experts and not to deal with incarceration conditions , 
• 

- an area on which they are not legally bound to delve into and in any event, 

an area on which they do not possess the expertise. 
• 

257. As stated above, the medical team's role is not to determine the necessity for 

medical parole but to provide a meaical report on which the regulatory • 

functionary with the power to make a decision, should dedde whether t~ place 

the convicted person on medical parole. 

258. This court is duty bound to accept the medical opinions of the medical team 

at face value, unless contrary expert evidence is produced. : . --C...--
. W1L . ~h . ~ 
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AD PARAGRAPH 111 

. , 
259. The allegations are correct. A~ stated above, it is not the ca?e made out by 

HSF that there is no medical basis on which my medical parole was granted . 
• 

Their case is entirely prelT)ised on their baseless suspicion that the medical 

reasons are non-existent. 

AD PARAGRAPH 112 

260. The management of the medical parole system is based on a number of 

variables referred to by the Commissioner. The fact of the matter is that it is 

the responsibility of the Commissioner to ensure the correctional services 

facility is able to provide i_deal conditions for the management of an inmate's , 
• 

medical condition viewed as a. whole. This is particularly so in the case of 

persons serving a sentence of 24 months or less, such as me . 
• 

AD PARAGRAPH 113 

I • 

261. The reasons given by the Commissioner are rational and reasonable. The • 

question is not why the Commissioner accepted the medical opinion ·of the 

treating doctors of the inmate but why he should reject that medical opinion. 

As stated above, the Commissioner's decision is not unreasonable because 

he did not accept the Board's ultimate recommendation on tht? question of the 

continued medical management conditions for my medical issues. . , 
• 

AD PARAGRAPH 114 

• 

262. The Board is not entitled to override the views of a medical expert and make 

recommendations about the med!cal. ~a~agement of the me~ical con(jiti_on oy 

. ' ., 
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' an inmate. The Board's view. that -there was insufficient informati0n is 

imprecise and lacked the detail necessary for the Commissioner to appreciate 

the basis on which its recommendations should be accepted in relation to the 

conditions that are necessary for the management of the medical condition. 

AD PARAGRAPH 115 to 116 

263. Given that there is no frontal attack on the report of Dr Mphatswe, it stands as .. 
a relevant report of a medical expert carrying weight on the question of 

whether medical parole should be considered or granted. It is not clear why 

the HSF - other than their dislike of the report - should be discarded on the 

basis that it was tainted by ir.rele'lant c·onsiderations. The HSF does not say 

why th~se considerations are irrelevant. Furthermore, the HSF has ~ot set 

out what it would consider as relevant considerations and why. The deponent 

is not a medical expert who would know what a medical person in the position 

of Dr Mphatswe should consider as relevant fact for the medical management 

of a medical condition of an inmate. Other than its unjustified outrage and 
. , 

general dislike of me, the HSF offers no standard against which to determine 
' . 

the relevance or irrelevance of the facts taken into account by Dr Mphatswe . 
• 

Nor have his expertise or qbjectivity been questioned. 

AD PARAGRAPH 117 

264. It is denied that considering the medical report of the treating doctors is 

irrational and unreasonable. The treating doctors have all the medical 

information on me to assist the Commissioner with making the correct 

decisions. 

, 

. 
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AD PARAGRAPH 118 to 122 
, 

265. The Commissioner has provideti a compelling , reasonable arid rational basis 

for his decision. The HSF does not like it for its political reasons but not 

because it does not meet the objective standards expected of a commissioner 

exercising this power. 

AD PARAGRAPH 123 

266. The allegations are denied for the reasons set out in the Commissioner's 

response and report. 

AD PARAGRAPH 124 to 135 

• 
267. It is not stated on what basis "the considerations of the Commissioner are 

irrelevant. It is also not stated what relevant consideration tile Commissioner 

failed to take into account. 

268. The factors taken into account by the Commissioner are relevant and • 

necessary to consider. Had the Commissioner not considered them, he would 

have committed a reviewable irregularity. In any event, the HSF's premise for 

relevant considerations is colored by its political hatred of me and has nothing 

to do with upholding the principle of legality. 

269. It is clear in this applicatlon that the HSF has aga1n utilised the courts to 

advance its political programs. 

• 
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AD PARAGRAPH 136 to 138 

270. It is denied that a case has been made out for reviewing and setting aside the 

Commissioner's decision. In any event, it would not be in the interest of justice 

to - based on medical reports to order that I am reincarcerated, if the decision 

were set aside. Such an order would simply be mean and vindictive and not 
, 

just and equitable, taking iota accou.nt that what is sought by the HSF and its 

litigation allies is my physical detention at a correctional facility. If they had 

• 
their way, I do not believe that HSF would not hesitate to recommend my 

incarceration under the conditions of Robben Island which i endured for ten ' . 

years - so they can enjoy th~ right to devalue my right to inherent dignity. 

271. As stated elsewhere in this affidavit, I continue to serve my sentence as the 

prisoner of the Constitutional Court. 

272. The relief sought, particularly the substitution order, has no basis in law, for 

the reasons already discussed . 

• 
273. Where applicable, these responses to the different applicants must. be read 

together and as universally applicable. • 

CONDONATION 

27 4. This affidavit is two days late. A request was made to the .applicants to accept 

the late filing. Afriforum accepted. The DA accepted conditionally,· and the HSF 

refused. 

275. In a nutshell, the reasons for the lateness are that: 
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275.1. The large body of material to be dealt with proved to have been under-
• . . 

estimated. This is largely confirmed by the size of this affidavit. The 

matter is complex but certainly not urgent; and • 

275.2. On the agreed date for filing, I appeared in court in Pietermaritzburg in 

I • 

respect of my separate and ongoing criminal trial, where a judgment was • 

handed down. My legal team and I were forced to engage with that 

judgment, which is more than 100 pages long, and this temporarily 

shifted our attention away from completing the present matter. 

276. The delay, for which I apologise, is relatively short. No p:rejudice will be 

suffered by any party. The.hearing date is still far away. 

277. The prospects of success overwhelmingly favour the respondents due to the 
• 

ill-advisedness and frivolity of these applications, which are in any event 

meritless, as demonstrated above. 

278. To the extent that it may be necessary, I therefore pray that the lateness be 

condoned by this Honourable Court. 

WHEREFORE I pray that it may please this Honourable Court to dismiss all three 

applications, with punitive ·costs. • 
, 



.72. _· 

HEREBY CERTIFY that the deponent has acknowledged that he knows and 

understands the contents of this affidavit, which was signed and sworn before me at 

-~-~-'----===-=\J\:....;_ __ on this the ?-- )3 day of October 2021, the regulations 

contained in Government Notice No R1258 of 21 July 1972, as amended, and 

Government Notice No R1648of19 August 1977, as amended, having been complied 

with. 

COMMISSIONER OF OATHS 

2021 - ~o- 2 a 

, 
• 
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